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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, May 1, 1991, t o  review the A p r i l  23, 1991 Motion f o r  

/ I  Reconsideration o f  the Board's Order dated A p r i l  3, 1991, f i l e d  by SEA General 
i/ Counsel Michael C. Reynolds on behalf o f  Joseph Gi f ford .  

I n  considerat ion o f  the grounds provided by the appel lant  i n  support of h i s  
Motion,.and upon review o f  the record o f  t h i s  appeal, the Board voted 
unanimously t o  deny t ha t  Motion and t o  a f f i rm i t s  decision o f  A p r i l  3, 1991, 
upholding the appel lant s discharge from employment a t  Friendship House (N . H. 
Youth Development Center ) . 
The appel lant  argued i n  support o f  h i s  Motion f o r  Reconsideration t h a t  the 
Board should have granted h i s  request f o r  continuance "so the appel lant  could 
t e s t i f y  on h i s  own behalfN. 

As the Board noted i n  i t s  o r i g i n a l  order: 

"...the par t ies  t o  t h i s  appeal had been provided w r i t t en  no t i ce  on January 
2, 1991, t ha t  the Board had scheduled a hearing on the mer i ts  o f  M r .  
G i f fo rd ls  appeal on Wednesday, February 27th. That not ice c l e a r l y  
d i rec ted a l l  persons invo lved i n  t h i s  appeal t o  be present f o r  the hearing 
as scheduled, and also n o t i f i e d  the pa r t i es  t ha t  any requests f o r  
postponement, continuance o r  spec ia l  scheduling must be f i l e d  i n  w r i t i n g  
and be received by the Board no l a t e r  than seven calendar days from the 
date o f  the scheduling order." 
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' Response t o  Appellant 's Motion f o r  Reconsideration 

I n  h i s  Motion f o r  Reconsideration, the appel lant  argues: 

"While the Board found tha t  appel lant 's  proposed f indings o f  f a c t  were 
'general ly  unsupported by the evidence1, i t  i s  a lso the case t ha t  M r .  
Gif ford was n o t  present t o  t e s t i f y  on h i s  own behalf.  Thus, i n  a t  l e a s t  
13 o f  the 30 f ind ings the Board made i n  i t s  A p r i l  3, 1991 decis ion (namely 
7, 8, 9, 12, 14, 16, 18, 19, 20, 21, 22, 27 and 29) M r  G i f f o r d  was unable 
t o  t e s t i f y  t o  these f ac t s  and cont rad ic t  the testimony o f  adverse 
witnesses, which would then be accessed [ s i c ]  f o r  c r e d i b i l i t y  by the 
Board." (SEA Motion f o r  Reconsideration, A p r i l  23, 1991, para. b) 

I f  the Board were t o  delete those f ind ings from i t s  decision, the outcome o f  
the appeal would have been unchanged. The Board recognizes t h a t  Requests f o r  
Findings o f  Fact have no ev ident iary  value. However, the Board reviewed those 
requests t o  determine i f  the appeal might have had some other outcome had the 
appel lant  been present t o  o f f e r  testimony on h i s  own behalf, and had be been 
able t o  o f f e r  c red ib le  evidence t o  support h i s  Requests f o r  Findings o f  Fact. 

The Board concluded tha t  even if i t  were t o  have considered each o f  the 
- 1  appel lant 's  proposed IIFindings o f  Factw t o  be essen t ia l l y  t rue and supported 

by the testimony which G i f f o rd  might have given, those fac ts  would no t  have 
resu l ted  i n  a d i f f e r e n t  outcome. 

John Biron, the employee who t e s t i f i e d  t ha t  he had given the brownies t o  the 
students, d i d  no t  witness G i f f o rd  pu t t i ng  Ex-Lax i n  the brownies, nor d i d  the 
appel lant  a l lege t h a t  M r .  B i ron had any d i r e c t  knowledge o f  what G i f f o r d  may 
o r  may not  have p u t  i n  the brownies. House Leader Richard Brown was unaware 
t h a t  the brownies had been ta in ted  w i t h  Ex-Lax, nor d i d  the appel lant  a l lege  
t ha t  Brown had any d i r e c t  knowledge o f  what G i f f o r d  may o r  may no t  have p u t  i n  
the brownies. The appel lant 's  own requests inc lude admissions t h a t  on Monday, 
Ju ly  16, 1990, M r .  G i f f o rd  used h i s  own ingred ients  on h i s  own of f- duty  time 
a t  the YDC t o  prepare brownies w i t h  Ex-Lax i n  them as a joke f o r  h i s  
brother- in- law who was t o  v i s i t  t ha t  weekend, and t ha t  he l e f t  the t a i n ted  
brownies where they were phys ica l ly  accessible t o  youth i n  the care o f  YDC a t  
Friendship House. Whether o r  no t  the residents regu la r l y  received permission 
t o  remove snacks from the k i tchen a t  Friendship House has no bearing upon the 
f a c t  t ha t  the appel lant  prepared food laced w i t h  a commercial l axa t i ve  and, 
whether i n t e n t i o n a l l y  or  carelessly, l e f t  t ha t  food where i t  might be eaten by 
the residents a t  Friendship House. 
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Response t o  Appel lant ' s  W t i o n  f o r  Reconsideration 

The appel lant  of fered  no grounds upon which t h e  Board might f ind  t h a t  its 
dec i s ion  was e i t h e r  unreasonable or unlawful, or t h a t  f o r  good cause shown, a 
rehearing might r e s u l t  i n  a d i f f e r e n t  outcome. Accordingly, t h e  Board voted 
unanimously to deny the  a p p e l l a n t ' s  Motion f o r  Reconsideration, and a f f i r m  its 
dec i s ion  of A p r i l  3 ,  1991. 

THE PERSONNEL APPEALS BOARD 

cc: Lesley Warren, SEA Legal I n t e r n  . . 

Michael C. Reynolds, SEA General Counsel 
Ronald Adams, Superintendent,  N.H. Youth Development Center 
Virg in ia  A. Vogel, Director of Personnel 
C i v i l  Bureau - Attorney General 's Off ice 
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New Hampshire Youth Development Center 

Apr i l  3, 1991 

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett)  
met Wednesday, February 27, 1991, t o  hear the  termination appeal of  Joseph 
Gifford,  a former employee of the  New Hampshire Youth Development cen te r .  A t  
the  time of h i s  discharge from employment, e f f e c t i v e  August 6, 1990, t h e  
appel lant  was employed a s  a cook a t  Friendship House. 

Mr. Gifford was represented a t  the  hearing by SEA General Counsel Michael C. 
Reynolds and SEA Legal I n t e r n  Lesley Warren. On the  morning before the  
hearing, Ms. Warren had telephoned the  Board 's Executive Secre tary ,  ind ica t ing  
t h a t  the  appe l l an t  had j u s t  s t a r t e d  a new job and would be unable to a t t end  
the  hearing. She asked f o r  a continuance on h i s  behalf .  Ms. Warren's ve rba l  
reques t  f o r  continuance was repeated i n  wr i t ing ,  by letter dated  February 26, 
1991, i n  which she s t a t e d  t h a t  Mr. Gifford had no t i f i ed  the  S t a t e  Employees' 
Association l a t e  on the  afternoon of February 25, 1991, t h a t  he had obtained 
employment o u t  of s t a t e ,  and t h a t  h i s  new employer was unwil l ing to give him 
time off  to at tend the  hearing. The appe l l an t  offered no competent evidence 
or af f  idav i t ,  howsver, t o  support  t h a t  claim. 

Superintendent Adams s t a t e d  he had no objec t ion  to a postponement, provided 
however t h a t  the  "clcck" would s t o p  f o r  t h e  p u r p s e s  of computing back-pay 
should Mr. Gifford succeed i n  h i s  appeal f o r  reinstatement.  He a l s o  s t a t e d  
f o r  the record t h a t  the Youth Development Center had ca l l ed  i n  s e v e r a l  
employees from t h e i r  r egu la r ly  scheduled days o f f  t o  t e s t i f y  a t  t h e  hearing.  

Upon review of  its own records,  the  Board noted t h a t  t h e  p a r t i e s  to t h i s  
appeal had been provided w r i t t e n  no t i ce  on January 2, 1991, t h a t  t h e  Board had 
scheduled a hearing on the  merits of M r .  Gif fo rd ' s  appeal on Wednesday, 
February 27th. That no t i ce  c l e a r l y  d i rec ted  a l l  persons involved i n  the  
appeal to be p resen t  f o r  the  hearing a s  scheduled, and also n o t i f i e d  the  
p a r t i e s  t h a t  any requests  f o r  postponement, continuance or s p e c i a l  scheduling 
must be f i l e d  i n  wri t ing and be received by the  Board no later than seven 
calendar days from the  d a t e  of the  scheduling order .  
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In  l i g h t  of the  f a c t  t h a t  the  appe l l an t  had had near ly  e i g h t  weeks ' n o t i c e  of 
scheduling, the  Board was unwilling to g ran t  the  reques t  f o r  continuance, 
unless  the  appel lant  agreed to waive any claim f o r  back-pay from the  o r i g i n a l  
hearing d a t e  to any d a t e  on which the  hearing might be rescheduled. Neither  
M s .  Warren nor Mr. Reynolds 'was prepared to make such agreement on h i s  behal f .  

I n  considerat ion of the  foregoing, the  Board denied the  request  f o r  
postponement, determining t h a t  he could have, or should have, made o the r  
arrangements i n  order to be present  as d i rec ted .  Ms. Warren again objec ted  to 
going forward without t h e  appe l l an t  present .  The Board over- ruled her  
objec t ion ,  noting it f o r  the  record. 

M s .  Warren made a motion to have the  witnesses sequestered,  which the  Board 
granted. The Chairman ins t ruc ted  the  witnesses not to d i scuss  their testimony 
with one another a t  any t i m e  p r i o r  to the  conclusion of the  hearing. The 
Chairman then ins t ruc ted  the  S t a t e  to p resen t  its case. 

Those appearing and o f f e r i n g  sworn testimony a s  witnesses f o r  the  Youth 
Development Center included Richard Brown, House Director; John Biron, Youth 
Counsellor 11; and Alan Colon, Youth Counsellor. No witnesses appeared on t h e  

\ a p p e l l a n t ' s  behalf.  
\ -) 

The Board, in  considerat ion of the  evidence and testimony presented, voted 
unanimously to aff irm the  S t a t e ' s  dec i s ion  to discharge Mr. Gifford.  The 
proposed f indings  of f a c t  presented by the  appel lant  were numerous and 
genera l ly  unsuppr ted  by the  evidence. The Board found t h a t  t h e  proposed 
ru l ings  could not  be r e a d i l y  granted or denied without s u b s t a n t i a l  amendment. 
Therefore, the  Board made its own f ind ings  of  f a c t  which a r e  presented below 
i n  s u b s t a n t i a l l y  the  same sequence a s  those offered by the  appel lant .  

1. Mr. Gif ford was a permanent employee of  the Youth Developnent Center ,  
employed a s  a cook a t  Friendship House. No evidence was presented 
concerning h i s  ac tua l  d a t e  of  h i r e .  

2. During June 1990, following a telephone conversation, Mr. Gifford re fe r red  
t o  h i s  supervisor a s  a "bitch". 

3 .  Mr. Gif ford 's "bitch" remark was overheard by House Leader Richard Brown. 

4. Mr. Gifford suffered no immediate d i s c i p l i n a r y  ac t ion  f o r  r e f e r r i n g  to the  
supervisor  a s  a "bi tch" ,  although Richard Brown spoke  with him about t h e  
inc ident  and informed him t h a t  the  remark was inappropriate.  

5. N o  evidence was presented concerning the  number of persons who knew, or 
might have known, about the  "bi tch"  remark.  his f a c t ,  however, is not  

PI> d i s p o s i t i v e  of the  i n s t a n t  appeal. 
\ 
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6. M r .  Gifford admitted to baking a batch of brownies t a in ted  with Ex-Lax on 
Ju ly  16,  1990, which he s a i d  were intended a s  a joke f o r  h i s  
brother- in-law who was to have v i s i t e d  him l a t e r  t h a t  week. 

7. No evidence was presented to support  the  appe l l an t  ' s claim t h a t  Bob Dorian 
and Mike McGehan (Friendship House S t a f f )  were i n  the  ki tchen a t  
Friendship House when M r .  Gifford baked t h e  t a in ted  brownies. 

8. No evidence was presented concerning the  amount of Ex-Lax which the  
appel lant  added t o  the  batch of t a in ted  brownies. 

9. None of those o f fe r ing  sworn testimony saw the  "DO NOT TOUCH" s ign  which 
the  appel lant  a l l e g e s  to have placed ins ide  c l e a r  p l a s t i c  wrap covering 
the  brownies which he placed i n  the  r e f r i g e r a t o r  a t  Friendship House, 
although House Leader Brown r e c a l l s  being to ld  by a s t a f f  member t h a t  such 
a s ign  had been i n  p lace  e a r l i e r  i n  the  week. 

10. Friendship House Residents were required to g e t  permission from s t a f f  
before removing snacks from the  r e f r i g e r a t o r ,  b u t  i t  was not  uncommon f o r  

i' - 
k. .) 

r e s iden t s  to take snacks from the  r e f r i g e r a t o r  without permission. 

11. Students on r e s t r i c t i o n  who were found to v i o l a t e  house pol icy  could be 
punished by an automatic "dead day". 

12. The a p p e l l a n t ' s  a l l e g a t i o n  t h a t  s t a f f  permission to remove snacks from t h e  
ref  r i g e r a t o r  was r a r e l y  given was unsupported by the  evidence. 

13. Mr. Gif ford ,  regardless  of the  reason, d i d  n o t  take  the  t a in ted  brownies 
h m e  with him. 

14. Mr. Gifford l e f t  f o r  vacat ion from J u l y  20 to J u l y  29, 1990, leaving the  
t a in ted  brownies i n  the  r e f r i g e r a t o r .  On or a b u t  Tuesday during the  week 
before h i s  vacation, John Byron asked i f  the  brownies i n  the  r e f r i g e r a t o r  
could be given to the re s iden t s .  There was no note saying "Do N o t  
Touch". M r .  Gif ford s a i d  he didn ' t c a r e  i f  the  r e s iden t s  were given the  
brownies. During t h a t  same week, Alan Colon asked i f  Gifford intended to 
bring the  brownies home. Gif ford to ld  him no, and sa id  he d i d n ' t  c a r e  i f  
s t a f f  gave them t o  the  res idents .  

15. There was no cook on s t a f f  a t  Friendship House during the  week of  Mr. 
G i f fo rd ' s  vacation, and the  r e s iden t s  were to take  t h e i r  meals a t  the  main 
build ing . 

16. Mr. Gifford informed a t  least two s t a f f  members t h a t  it was a l l  r i g h t  i f  r\ s t a f f  gave the  brownies to the  re s iden t s .  
, i 
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17. On J u l y  19, 1990, John Byron put  the  brownies which Gifford had baked o u t  
on the  d in ing room t a b l e  a t  Friendship House f o r  the  evening snack a t  
approximately 8: 00 p .m . 

18. None of the  witnesses corroborated M r .  Gif ford 's a l l e g a t i o n  t h a t  the  
"Spic" inc ident  occurring i n  Ju ly  1990, arose from M r .  Gif f o r d ' s  a t tempts  
to reason with a Hispanic res ident .  

19. None of the  witnesses corroborated M r .  Gif fo rd ' s  a l l e g a t i o n  t h a t  h i s  
remark to the  s tuden t  was misunderstood, t h a t  he had n o t  used the  e p i t h e t  
"Spic", or t h a t  he had sa id  t o  the  Hispanic r e s iden t ,  "I 'm not  Dick". 

20. Same as #19. 

21. Mr. Gifford was not  immediately d i sc ip l ined  f o r  a l l eged ly  c a l l i n g  one of  
the Hispanic s tudents  a "Spic", nor was it confirmed by any pzrson t h a t  he 
had ins tead  sa id  " I  'm n o t  D i c k  [Brown]. " 

{ - - \  
22. Same a s  #21. 

1 
23 .  Mr. Gif ford was discharged on August 6, 1990. 

24. In  add i t ion  to discharge  f o r  baking the  t a in ted  brownies and leaving them 
i n  Friendship House, the  l e t t e r  of termination d i d  cite the  "bi tch"  and 
"Spic" inc idents  a s  f u r t h e r  j u s t i f i c a t i o n  f o r  G i f f o r d ' s  termination. 

25. That Mr. Gif ford r e g r e t s  c a l l i n g  h i s  supervisor  a "bi tch" ,  or t h a t  he d id  
not bel ieve he was overheard has l i t t l e  bearing upon t h e  propr ie ty  o f  its 
considerat ion i n  the  dec i s ion  to discharge him from employment. 

26. M r .  Gif fo rd ' s  apologies f o r  h i s  of fense  have no bearing upon the  f a c t  t h a t  
h i s  ac t ions  caused s e v e r a l  s tudents  and a s t a f f  member  to become ill. The 
record r e f l e c t s  t h a t  M r .  Gifford knowingly offered  t h e  t a in ted  food to 
s t a f f  , and authorized its d i s t r i b u t i o n  to res iden t s ,  with f u l l  knowledge 
t h a t  t h e  food was t a i n t e d  with an over-the-counter l axa t ive .  

27. Inasmuch a s  the  "Spic" inc ident  is no t  the  sole b a s i s  of YDC's dec i s ion  to 
discharge M r .  Gifford,  h i s  memory of the  inc ident ,  p a r t i c u l a r l y  when h i s  
version of the  inc ident  is uncorroborated by competent evidence, is n o t  
d i s p s i t  ive of  the  appeal.  

28. Any hardship which Mr. Gifford may have incurred e i t h e r  f i n a n c i a l l y  or 
psychologically a s  a r e s u l t  of h i s  being discharged has no bearing upon 
the p ropr ie ty  of the discharge  decis ion  i t s e l f .  /n 
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29. There is no evidence to support  Mr. Gif fo rd ' s  a l l e g a t i o n  t h a t  o the r  YDC 
employees were a s  or more i r r e spons ib le  than he. Mr. G i f f o r d ' s  own 
ac t ions  i n  o f fe r ing  the  t a i n t e d  brownies to co-workers a t  Friendship 
support  t h e  f inding t h a t  the  s t a f f  d id  not be l ieve  he had a c t u a l l y  baked 
Ex-Lax i n t o  the  brownies which he l e f t  in  the  r e f r i g e r a t o r  and l a t e r  
approved f o r  d i s t r i b u t i o n  to the  res idents .  

30. Mr. Gifford was discharged e f f e c t i v e  August 6 ,  1990, one week a f t e r  h i s  
I scheduled re turn  from vacation. 

The Board ruled a s  follows on the  a p p e l l a n t ' s  proposed ru l ings  of law: 

1. Denied. The Rules n e i t h e r  d e f i n e  "immediate", nor do  they provide t h a t  i f  
the  appointing au thor i ty  does n o t  "immediately" discharge the  employee 
t h a t  the  agency is then barred from implementing a termination without 
f i r s t  issuing one wr i t t en  warning. 

,-, 2. Denied. The e a r l i e r  a l leged offenses  may be considered an i n t e g r a l  p a r t  
) of termination under the  op t iona l  discharge provis ions  of the  Rules of the  

Division of Personnel. 

3. Denied. The appel lant  received no t i ce  t h a t  the  of fenses  i n  ques t ion  were 
considered when the  appointing au thor i ty  decided to discharge him. H i s  
appeal addressed both i s sues ,  so to say t h a t  he has been given ne i the r  
not ice  of the  of fenses  nor an opportunity to appeal such offenses  is 
pa ten t ly  absurd. 

4 .  Granted, assuming however t h a t  the  Rule c i t e d  by t h e  appe l l an t ,  Per 308.03 
(e) , was ac tua l ly  intended to be Per 308.03 (4) (e) . However, inasmuch a s  
the  appointing au thor i ty  never attempted to c la im t h a t  the  l e t t e r  of 
termination served a s  not  ice of " , . .2 wri t t en  warnings f o r  t h e  same 
offense" or "4 wr i t t en  warnings f o r  various of fenses" ,  or t h a t  the  let ter 
of termination would serve  a s  t h e  t h i r d  or f i f t h  warning leading to 
discharge,  the  ru l ing  is no t  d i s p s i t i v e  of the  appeal.  

5. Granted, a s  discussed above i n  #4. 

6. Granted, assuming however t h a t  the  Rule c i t e d  by the  appe l l an t ,  Per  
308.03 (e) was ac tua l ly  intended to be Per 308.03 (4) (e) . However, 
inasmuch a s  the  appointing au thor i ty  never attempted to claim t h a t  oral 
warnings could be subs t i tu ted  f o r  wr i t t en  warnings under Per 308.03 ( 4 ) { e ) ,  
the  ru l ing  is not  d i s p s i t i v e  of the  appeal. 

(-1 7 .  Granted. 
\. ' 

8. Neither granted nor denied. The proposed ru l ing  is vague, and its meaning 
within the context  of the  i n s t a n t  appeal is unclear .  
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9. Denied. 

I n  considerat ion of the  a p p e l l a n t ' s  d u t i e s  i n  h i s  capaci ty  a s  cook f o r  the  
r e s i d e n t s  of Friendship House, and h i s  r e s p n s i b i l i t i e s  f o r  the  hea l th  and 
well-being of chi ldren  under the  c o n t r o l  of the  Youth Development Center ,  
the  offense he committed i n  producing foodstuffs  t a in ted  with an 
over-the-counter l a x a t i v e ,  o f f e r i n g  those foodstuffs  to s t a f f  , and 
allowing co-workers to o f f e r  such foods tu f f s  to Friendship House r e s i d e n t s  
is an  offense b e s t  described a s  a mandatory discharge offense under Per 
308.03 (a)  (1) b. and e. 

THE PERSONNEL APPEALS BOARD 

cc: Leslie Warren, SEA Legal In te rn  
Michael C. Reynolds, SEA General Counsel 
Ronald Adams , Superintendent,  N .H. Youth Development Center 
Vi rg in ia  A. Vogel, Director of Personnel 
C i v i l  Bureau - Attorney General 's Off ice 


