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(h Cctober 27, 1987, the Personnel Appeal s Board, Commisioners Pl att
and Cushman sitting, heard the appeal of Bruce Gaham fornerly an enpl oyee
at the New Hampshire Hospital. M. Gahamwas discharged fromState
service by letter dated August 12, 1987, for allegedly striking "a patient
on the upper armwth a closed fist.", M. Gahamwas represented by
SEA General Counsel Mchael Reynol ds. Attorney Barbara Ml oney appeared
on behal f of the New Hanpshire Hospital (hereinafter "the Hospital").

As grounds for his appeal, M. Gahamalleged that he was not guilty
of "abuse", that the incident resulting in his termination was not investi -
gated in accordance wth New Hanpshire Hospital rules, that his action
was taken in self-defense, and that "there were no wtnesses to the all eged
i nci dent of abuse other than" the resident and M. Gahain.

N Afiter considering all of the evidence presented, the Board nade
the follow ng findings and rulings. On August 6, 1987, M. @G ahamwas
working in Brown Building at the New Hanpshire Hospital, conpleting his
11-7 shift. Wile on duty, M. Gahamattenpted to "redirect" one of
the patients on the ward back to his room The patient, a mentally retarded
man, had a history of getting up at night. The ward staff had been advi sed
by treatnent teamnenbers that one attenpt to redirect this particul ar
patient to his roomduring the night mght be acceptable, but that it
Was not necessary t0 make himstay in his bed all night.

M. Qahamreturned the patient to his room and directed himto
remain sitting on his bed for five mnutes. Wile still in that room,
M. Graham struck the patient wth a closed fist on the forearm He
subsequent |y went to the Nursing Goordinator on duty and told her, "I
did it, | lost it" and informed her that he had hit the patient on the
forearmwth a closed fist. She checked the resident for visible injury,
found none and then called the executive on call to report the incident.
In his first statements to the Nursing Coordinator concerning the incident,
M. Graham did not raise any issue about the | ack of adequate lighting
inthe patient's roomnor did he claim that his acti on was taken in sel f-defense

Oh August 6, 1987, M. Gahamwas waiting to see Uhit Director Robert
Pliskinwhen M. Pliskinarrived at work at 8 am M. Graham reported
that he had ."lost it and struck a patient. " M. Qahamthen asked i f
he woul d be termnated. M. Piskin asked, "Dd you hit him with a cl osed
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fist?" Wen M. Gahamresponded in the affirmative, he was inforned
that he woul d be term nated.

Aiter reviewng all of the evidence, the Board found M. Gahams

di scharge was justified. The Board found M. Gaham's statement t0 two
different individuals at two differerit tines that he had "lost it" and
struck a patient indicative of anintentional act rather than, as he
contended at the hearing, of his instinctively putting out his hands
toward of f the patient and unintentional ly having his closed fist connect
wth the patient's arm Such a protective refl ex woul d not cause an

—_ dndividual toreport that he had lost it and struck a patient. Mreover,
no claimof self-defense was nade until M. Gahamwas inforned that
his action would result in his discharge fromState service. Because
his action constituted dass | Abuse, M. Gahamwas properly di scharged
fromS ate service.

A though M. G ahamwas the only w tness to the abuse other than
the victim the Board did not find that the absence of ot her w tnesses
required his reinstatenent. M. Gahamadmtted his actions and the
evi dence presented at the hearing supported his discharge. For the Board
to find the discharge invalid notw thstandi ng those two factors woul d
i permt individuals to commit A ass | Abuse outside the view of wtnesses,
/ report it, and not be subject to discharge.

For the foregoing reasons, the Board voted unani mously to uphol d
the discharge. M. QGahams appeal is therefore denied. Al Requests
for F ndings of Fact and Rulings of Law consistent with this opinion
are granted, all others denied.
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On September 14, 1989, the Personnel Appeals Board, Commissioners Cushman and
Platt sitting, reviewed the appellant's Motion for Rehearing filed i n the
above-captioned matter. The appellant argued that i n striking a mentally
retarded patient with his closed fist, the appellant was acting in
self-defense. The Board saw and heard the appellant testify and had the
opportunity to judge his credibility. As the Board noted inits May 23, 1988
order, the appellant made no claim of self-defense when he first reported the
incident or prior to the time he was informed that he would be discharged.
The Board found that the appellant did not act i n self-defense.

The appellant also argued that New Hampshire Hospital failed to conduct an
internal investigation as provided i n the New Hampshire Hospital Policy and
Procedure Manual In this case, the appellant admitted striking the patient
with a closed fist when he discussed the incident with the unit director.
Under these circumstances, the failure to conduct a full investigation is, at
most, a harmless error. Moreover,the appellant had the opportunity to present
all relevant evidence to the Board, which was authorized to make any order
which it deemed just. RSA 21-I:58, B _ Based upon the evidence presented, the
Board unanimously agreed that discharge was the appropriate action in this
case.

For the foregoing reasons, the Board voted to deny the Motion for
Rehearing.
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