PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF JOANNE GRUENMER.
Department of Safety - Division Of Fire Standards and Training
Docket #96-1-3
August 21, 1995

The New Hampshire Personnel Appeals Board (Bennett and Rule} met on Wednesday, January 31,
199%, to hear the termination appeal of Joanne Gruener, aformer probationary emnployee of the
riepgriment of Safety, Division of Fire Standards ang Training. Ms. Gruener was reprosented at the
hearing by SEA General Counsel Michael Reynolds. Clarence Bourassa, Esq., appeared oo behalf

of the Department of Safety.

s, Gruener testified that she was hired by the Departient of Safety as a part-time employee on
November |3, 1997, and was appotiied to afull-time, probationary position of Executive Secretary
at the Fire Training Academy on January 13, 1995. [n May, 1993, Ms. Gruener’s son breke hisleg,
and she was allowed to take unpaid leave from May 17, 1995 through May 21, 1995, s0 that she
could be with him. The day after her son's release from the hospital, Ms. Gruener was injured In an
aatomobile accident. At the appellant’s request, she was grarted an unpaid leave of absence

effective May 22, 1995, She bid. not receive notice that the leave would expire on August 18, 1995.

On June 6, 1993, Susan Beaudoin, Administrative Secretary at Fire Standards and Training, asked
Ms. Gruener to complete a form certifying her sericus medical condirion undar the provisions of the
Family and Medical Leave Act. The forin was returned to the Division of Fire Standards and
Training the following day. MS. Gruener did not reguest leave under the FMLA, vor did s,

Beaudoin advise the appellant that the leave would be classified as such.
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On June 28, 1995, the appellant's supervisor, Joseph Canoles, Director of the Division of Fire
Standardsand Training, wroteto Ms. Gruener informing her that he had received a June 23, 1995,
note from her doctor which said that Ms. Gruener would need to be out of work for at least six more
weeks. He advised Ms. Gruener that the note was inadeguate to support her continued absence. He
informed her that in accordance with the Personnel Rules, she would be required to provide him
with awritten assessment from her physician detailing her general state of health and the specific
natureof any relevant injury, illness, disability or condition that might affect her ability to perform
all the duties reguired by her position. Both the employer and the employeediscussed her leave in
terms of compliancewith the Rules of the Division of Personnel.

On August 4, 1995, Joseph Canoles, Director of the Division of Fire Standardsand Training, made
awritten request to Claude Ouellette, Department of Safety Human ResourcesAdministrator, for
permission to temporarily fill Ms. Gruener's position. Hismemo stated that Ms. Gruener had been
out of work since May 17, 1995, and that it appeared from a July 21, 1995, |etter from her doctor
that she would be out at least through August, and then still might be unableto return to work. His
memo concluded, "'l an requesting that we fill this position, on a temporary, full-time basis until
Joanne isableto returnto work.” Heforwarded a copy of that memorandum to Ms. Gruener on
August 7, 1995, He added a handwrittennote which said, **In order to avoid any misunderstandings
| am sending you a copy of memo that | have sent to businessoffice. If you have any questions

pleasecall.”

On August 28, 1995, Ms. Gruener telephoned Mr. Canolesto advise him that her treating
practitioner would not release her to return.to work for at least two more weeks, and that she would
need additional leave without pay. During that conversation, asin all her previous conversations
with the Division of Fire Standards and Training, she was assured that her job was not in jeopardy.
Mr. Canolesdid not inform Ms. Gruener that her 3-month feave of absence had expired on August
18, 1995. Ms. Gruener followed her verbal request with a written request for additional unpaid sick
leave on August 29, 1995.
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Approximately two weeks later, on September 11, 1995, Ms. Gruener again telephoned Mr. Canoles
to request additional leave. Shefollowed that request with a written request dated September 12,
1995, stating that she would be unableto return to work until November 1, 1995. Her letter said, in
part, " At the present time | cannot return to work until November 1, 1995 under Doctor Saggiotes
orders. | will continueto keep you advised, and ook forward to hearingfrom you asto whether this
additional time off isacceptableto you."

On September 13, 1995, Mr. Canoles wroteto Mr. Ouellette at the Department of Safety, telling
him that he had spoken with Ms. Gruener on September 11, 1995, and had received aletter from her
dated September 12, 1995, requesting additional time off, without pay, until November 1, 1995. He
said he was aware that a some point she had submitted paperwork to the business office requesting
to be placed on FMLA leave, which he believed had expired on August 18, 1995. He said that her
lengthy absence had created difficultiesfor hisdivision. He asked for assistanceinfilling Ms.
Gruener’s position on a permanent basis. Attached to the memorandum was a summary of his

communicationwith Ms. Gruener and her treating practitioners.

On September 15, 1995, Mr. Ouellette wrote to Ms. Gruener informing her that the Department of
Safety needed to fill her position with a permanent employee, Saying it was unfair to deny the
temporary employee permanent status any longer. He assured Ms. Gruener of the Department’s best
wishes, and invited her to reapply for a position at the Department of Safety as soon as she was
physically able to do so.

Claude Ouellette, Human ResourcesAdministrator for the Department of Safety, testified that an
appointing authority may grant an employee up to three months of leave without pay. Thereafter,
additional unpaid leave must be approved by the Governor and Executive Council. He said that Ms.
Gruener had been on leave because of her son's injury between May 17 and May 21,1995, and that
she was granted additional leave without pay beginning on n May 22, 1995, to allow her to
recuperatefrom injuriesshe sustainedin an automobileaccident that day. Hetestified that her leave
expired on August 18, 1995.
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Mr. Ouellette testified that Commissioner Flynn denied Ms. Gruener's request for additional leave,
and that she was therefore absent without approved leave on August 19, 1995. Mr. Ouellette also
testified that he had reclassified Ms. Gruener's leave as FMLA leave, and that her entitlement to
twelveweeks of leave under the FMLA had also expired on August 18, 1995. He testified that no
one from the Department of Safety had met with Ms. Gruener prior to her termination, since she was
extremely upset, but fully aware that she was being separated from service. He admitted that she
was not advised of her right to appeal the termination.

Joseph Canoles, Director of the Division of Fire Standardsand Training, testified that Ms. Gruener
had been in touch with him a number of times throughout her absence. He said that as asingle
parent, Ms. Gruener was obviously concerned about being able to return to her job after sbe had
recovered from her injuries. Hetestified that hefelt it was best to reassure her that she didn't need
to worry about her job and instead should concentrateon getting well. Mr. Canoles testified that he
had not given Ms. Gruener notice that there was a specific end date to her leave, or that absence

beyond that date would be considered unauthorized leave.

Mr. Reynolds argued that Ms. Gruener's termination was both asbitrary and capricious. He argued
that Ms. Gruener had received no notice of the reasonsfor her termination and was never apprised
of her rightsto appeal the termination to the Personnel Appeals Board. Mr. Reynolds argued that
the department failed to provide the appellant with information concerning her leave, and having
failed to notify her in writing that her leave had been classified as FMLA leave, the appellant was
entitled to another twelve weeks of |eave at the expiration of the original three month leave of

absence granted under the provisions of the Personnel Rules.

Mr. Bourassa admitted that there were technical violations in: the manner in which the Department
terminated Ms. Gruener's employment, but he argued that those violationswere harmless. Mr.
Bourassa argued that the Division of Fire Standardsand Training granted Ms. Cruener athree
month, unpaid leave until August 18, 1995, under the authority of Per 1205.02 d the Rules of the
Division of Personnel, and asserted that her three month |eave of absence ran concurrently with her
entitlement to leave under the Family and Medical Leave Act. Mr. Bourassa argued that after
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granting Ms. Gruener leave under Per 1205.02 (a), no further leave could have been granted without

approval of Governor and Council. However, he noted that the appointing authority was under no

obligation to make such request.

Mr. Bourassaargued that Per 1205.02 (d) permits an appointing authority to dismissan employee
who failsto report promptly at the expiration of aleave of absence. He also argued that Per 202.04

() of the Rules of the Divisionof Personnel classifiesthe refusal of an appointing authority to grant

aleave of absence without pay as an invalid basis of appeal. He asked the Board to find that the

Department of Safety was authorized to dismiss Ms. Gruener from her employmentasafull-time

probationary employeefor failing to report promptly at the conclusion of an approved leave.

Findines of Fact

. Ms. Grueneswas a probationary employeeat the time of her termination from employment.

Asthe result of anon-work related accident, Ms. Gruener was placed on unpaid medical leave
effectiveMay 22, 1995.

Ms. Gruener would not have been able to return to work full-timeprior to November 6, 1995.
Throughout the period of her absence, Ms. Gruener complied with the requirementsof the Rules
of the Divisionof Personnel in requesting unpaid leave for the period of her recuperation.
Throughout the period of absence, Ms. Gruener complied with all of the employer’s requests for
information and medical documentation.

At the request of her employer, Ms. Gruener provided a certification of a seriousmedical
condition, which employees are required to have completed in order to receiveapproval for
leave under the provisionsof the Family and Medical Leave Act.

Ms. Gruener never requested leave under the FMLA, nor was she advised, either orally or in
writing, that her leave had been classified as FMLA leave and would run concurrently with her
leave approved under Per 1205.02 of the Rules of the Division of Personnel.

In his discussions with Ms. Gruener on August 28, 1995, and September 11, 1995, Mr. Canoles
did not inform the appellant that her leave had expired on August 18, 1995. Instead, he told her

not to worry about her job, and to concentrate on her recuperation.
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9. Ms. Gruener was never directed to return to work, or face possible dismissal for failure to report
promptly at the conclusionof an approved leave as provided by Per 1205.02 (d) of the Rules.

10. Ms. Gruener received notice by letter dated September 15, 1995, signed by Human Resources
Administrator Claude Ouellette, that because of Ms. Gruener’s lengthy absence and the poor
prognosisfor recovery from her injuries, the Department needed to fill her positionon a
permanent basis as quickly aspossible.

11. Ms. Gruener was not informed of the effective date of her termination from employment, nor
was she advised that under the provisions of Per 1001.02 (c) of the Rules of the Division of
Personnel, she could appeal her termination from employment.

Rulingsof Law

1. Per1001.02(a) provides,At any timeduring theinitial probationary period an appointing
authority may dismiss an employee who failsto meet the work standard provided the dismissal
Isnot arbitrasy, illegal, capricious, or made in bad faith."

2. Per 1001.02 (b) provides, “No appointing authority shall dismiss a probationary employee under
thisrule until the appointing authority...Meets with the employee, prior to issuing the notice of
dismissal, to discuss the appointing authority's reason(s) supportingthe decision to dismiss the
employee...”

3. Per 1001.02(c) provides,"'If an appointing authority determinesthat there are sufficient grounds
to dismissthe probationary employee, the appointing authority shall: Prepare a written notice of
dismissal to be given to the probationaiy employee specifying the reason(s) for dismissal; Notify
the employee in writing that the employee may appeal the dismissal within 15 calendar days of
the noticeof dismissal to the personnel appealsboard if the employee can allege facts sufficient
on their faceto support an allegationthat the dismissal was arbitrary, illegal, capricious, or made
in bad faith; forward a copy of the written notice of dismissal to the director [of personnel].”

4. Per 1205.02 (e) of the Rules of the Division of Personnel providesthat, "' Failure on the part of
an employeeto report promptly at the expiration of the leave of absence shall be a cause for

termination.",
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Decision and Order

On dl the factsin evidence, the Board found that although the Depariment of Safety may have had
sufficient groundsto terminate Ms. Gruener’s employment, it failed to comply in any meaningful
way with the Rules of the Division of Personnel for the removal of an employee, whether permanent
or probationary, who was medically unable to return to work at the conclusion of an approved leave.
The record reflectsthat Ms. Gruener complied with al of her employer’s requests for information
about her medical statusand her ability to return to work. Ms. Gruener fulfilled her obligations for
requestingleave, but was never informed by her employer when her approved leave would
terminate, Or that any absence beyond that date would be considered unauthorized, unapproved
leave. Ms. Gruener fulfilled her obligationsfor certification of aserious medical condition as
described by the FMLA, but never requested leave under the FMLA. Her employer never informed
her that her leave, with or witheut her request, would be classified as leave under the FMLA and
would terminate at the conclusion of twelve weeks. Finally, when the employer reached the
decisionto terminate Ms. Gruener’s employment, the employer failed to meet with the employee to
discussthe reasonsfor termination, specify a basisfor the termination, cite the rule or sules which

authorized such termination, or advise the employeethat she could appeal that termination.

The Board does not agree that the agency's technical violations associated with this termination
were harmless. Ms. Gruener was assured throughout her absencethat her job was not in jeopardy.
In September, Ms. Gruener requested additional |eave, but recelved no notification that her request
had been denied. Ms. Gruener was notified by letter dated September 15, 1995, that another

employeehad been selected.to fill her position on a permanent basis.

The Board found that the department's notice was sufficiently faulty to warrant the appellant's
reinstatement. 1n so ruling, the Board understandsthat Ms. Gruener was a probationary employee
who had completed less than five months of atwelvemonth probationary period & the time of hex
injury and subsequent absence. Further, whilethere isevidence that Ms. Gruener may have been
able to return to work on a part-time basis on November 1, 1995, and may have been able to return

to work on afull timebasisfive days later, thereis insufficient evidenceto concludethat she would
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Y have been ableto returnto work full time on that date, or that she could have returned to work

without restrictions, with or without reasonable accommodation.

The Board voted to order Ms. Gruener reinstated to her position of Executive Secretary, or a
position of like salary and grade, where she shall be permitted to commence a new probationary
period. Her reinstatement shall be made without benefit of back pay, accrual of leave, or seniority
credit. Her reinstatement shall be made within thirty days of the date of this order, at atime which

is mutually convenient to the parties.

THE PERSONNEL APPEALSBOARD

/%W;«m/

‘Mark J. Be ett%f(tmo Chairman

. Za ke

N LisaA. Rule, Commissioner

cc: VirginiaA. Lamberton, Director of Personnel
Clarence E. Bourassa, ESQ., Department of Safety
Michael C. Reynolds, SEA General Counsel
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