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The New War~pshire Perso~lnei P&ppea.ls Board (Eennett and Rwle) met on Wednesday, 3arnua1y 3 1, 

1996, to hear the lexnination appeal of Joa.a~ne Gruener,, a fcri?>er pi-o.<!ba:ionzry eri191oyee of the 

g let. &.;, -~"meni :if Safety, Division of Fire Standards a.nd 'fra.inlng. Ms, Cjl-ciencr Pias s::pcesa-rfed a.1 the 

httming by SEA &nerd Clounsel Michael Rs:y.lofds, Ciareace Boxassa, Esy., apps=are& 1371 br,fia..lf 

{3f-[hr= Departmen-; of Safzty. 

714s. Gn:cr~cr .testified that she v4a.s hired by the 1IJepart;rnent of Safety as a part-time e~nployee on 
. .. 
November I -3, 1 997., a1.1d wzs appoii~ted to a  cull-the, probationary positio~ of E:rei:.t'~.tive Y esretnry 

:it the Fire Tr&rring . A c ~ L ~ . E ~ I J ~  oil Jaauary 13, 1995. In &day, 1995, ids. t?lwener7s sorm bmke his kg,  

a ~ d  she was iilfo~nied t.;? take urqaid leave from h4q7 17, 1995 though ~ d q  21, 1995, so dl& she 

cor:ld be with hin. The day after hcs son's releass from the hospital, Ms. Grt~enw was injr~ed In izn 

ai;!xt~:j.:rmohile accident. At .the ;11npellarit's request, she wns grarited an rmpaid leave of at!sence 

effective M.ay 22, 13!35. She bid. not ret:i:eive nutice thxt the ?cave would expire on August 18? 1995. 

011 Jutne 6: 'L 229.5, SLISBII Beciudoin, :2&1lii1istraive Secretary at Fire Stsntlclards a ~ c f  Training, asked 
. . 

Ms. G;.uecr-:r to compiet<: a fc~nm~ certi;;ling her ses~ious met!ica! cufidiaion ulzdor tlx p:ovlsjc!ns of1.h~ 
- ~.zunily axid :Mzcbical Leave Act. 6F'lie Iorm g/ixs returned to .Divisir;.,2 of Fire S.~a~.zr!.mds and 

'?'rtaii;ing .the fo1Icwitzg day. Ms. Gruer,er. did !.mi reqires!: leavi: -~.;ader the FbII,A, tlor ::lid 14s. 

Beaudoin txlt'ise the zppeilant that th-=. leave would be ciassi5:ied as suci~. 
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i 
'1 On June 28, 1995, the appellant's supervisor, Joseph Canoles, Director of the Division of Fire 

Standards and Training, wrote to Ms. Gruener informing her that he had received a June 23, 1995, 

note from her doctor which said t h ~ t  Ms. Gruener would need to be out of work for at least six more 

weeks. He advised Ms. Gruener that the note was inadequate to support her continued absence. h-le 

inforlned her that in accordance with the Personnel Rules, she would be required to provide him 

with a written assessn~.ent from her physician detailing her general state of health and the specific 

nature of any relevant injury, illness, disability or condition that might affect her ability to perform 

all the duties required by her position. Both the employer and the employee discussed her leave in 

terms of compliance with the Rules of the Division ofPersonne1. 

On August 4, 1995, Joseph Canoles, Director of the Division of Fire Standards and Training, made 

a written request to Claude Ouellette, Department of Safety I-Iuman Resources Administrator, for 

permission to temporarily fill Ms. Gruener's position. His Inenlo stated that Ms. Gruener had been 

out of work since May 17, 1995, and that it appeared from a July 21, 1995, letter from her doctor 

that she would be out at Ieasi through August, and then still might be unable to return to work. His 
n 
\ memo concluded, "I arn requesting that we fill this position, on a temporaly, full-time basis until 

Joanne is able to return to work." He forwarded a copy of that znexnorand~~m to Ms. Gruencr on 

August 7, 1995, He added a handwritten note which said, "In order to avoid any misunderstandings 

I am sending you a copy of memo that I h u e  serit to business office. If you have any questions 

please call." 

On August 28, 1995, Ms. Gruener telephoned Mr. Canoles to advise hiin that her treating 

practitioner would not release her to return. to work for at least two more weeks, and that she would 

need additional leave without pay. During that conversation, as in all her previous conversations 

with the Division of Fire Standards and Txairling, she was assured that her job was not in jeopardy. 

Mr. Canoles did not inform Ms. Gruener that her 3-month Ieave of absence had expired on August 

18, 1995. Ms. Gruener foliowed her verbal request with a written request for additional unpaid sick 

leave om August 29, 1995. 
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( \  Approximately two weeks later, on September 1 1, 1995, Ms. Gruener again telephoned Mr. Canoles 
\ 

to request additional leave. She followed that request with a written request dated September 12, 

1995, stating that she would be unable to return to work until November 1, 1995. Her letter said, in 

part, "At the present time I cannot return to work until November 1 ,  1995 under Doctor Saggiotes' 

orders. I will continue to keep you advised, and look forward to hearing from you as to whether this 

additional time off is acceptable to you." 

On September 13, 1995, Mr. Canoles wrote to Mr. Ouellette at the Department of Safety, telling 

him that he had spoken with Ms. Gruener on September 1 1, 1995, and had received a letter from her 

dated September 12, 1995, requesting additional time off, witl~out pay, until November 1, 1 995. He 

said he was aware that at some point she had submitted paperwork to the business office requesting 

to be placed on FMLA leave, which he believed had expired on August 18, 1995. He said that her 

lengthy absence had created difficulties for his division. He asked for assistance in filling Ms. 

Gruener's position on a permanent basis. Attached to- the memorandum was a summav of his 

communication with Ms. Gruener and her treating practitioners. 
/'- - 

I 

On September 15, 1995, Mr. Ouellette wrote to Ms. Gruener informing her that the Departmefit of 

Safety needed to fill her position with a permanent employee, saying it was unhir to deny the 

temporary employee permanent status my  longer. He assured Ms. Gruener of the Depart~nenl's best 

wishes, and invited her to reapply for a position at the Department of Safety as soon as she was 

pliysically able to do so. 

Claude Ouellette, Humall Resources Administrator for the Department of Safety, testified that an 

appointing authority may grant an employee up to three months of leave with0111 pay. Thereafter, 

additional unpaid leave must be approved by the Governor and Executive Council. He said that Ms. 

Gruener had been on leave because of her son's injury between May 17 and May 2 1,1995, and that 

she \was granted additional leave without pay beginning on n May 22, 1995, to allow her to 

recuperate from injuries she sustained in an automobile accident that day. He testified tbat her leave 

expired on August 1 8, 1995. 

\ \  
', 1 
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Mr. O~~ellette testified that Commissioner Flynn denied Ms. Gruener's request for additional leave, 

and that she was therefore absent without approved leave on August 19, 1995. Mr. Ouellette also 

i 
testified that he had reclassified Ms. Gruener's leave as FMLA leave , and that her entitlement to 

twelve weeks of leave ilnder the FMLA had also expired on August 18, 1995. He testified that no 

one from the Departnzent of Safety had met with Ms. Gn~ener prior to her termination, since she was 

extremely upset, but fully aware that she was being separated from service. He admitted that she 

.was not advised of her right to appeal the termination. 

Joseph Canoles, Director of the Division of Fire Standards and Training, testified that Ms. Gmener 

had been in touch with him a n~~mber  of times throughout her absence. He said that as a siagle 

parent, Ms. Gruener was obviously concerned about being able to return to her job after sbe had 

recovered from her injwies. He testified that he felt it was best to reassure her that she didn't need 

to worry about her job and instead should concentrate on getting well. Mr. Canoles testified that he 

had not given Ms. Gruener notice that there was a specific end date to her leave, or that absence 

beyond that date would be considered unauthorized leave. <-'\ 
\ 

/ 

Mr. Reynolds argued that Ms. Gruener's teimination was both asbitrary and capricious. He argued 

that Ms. Gruener had received 110 notice of the reasons for her termination ancl was never apprised 

of her rights to appeal the termination to the Personnel Appeals Board. Mr. Rsynolds argimed that 

the department failed to provide the appellant with infosn~ation conceining her leave, and llslving 

failed to notify her in writing that her leave had been classified as FMLA leave, tlle appellant was 

entitled to another twelve weeks of leave at the expiration of the original thee month leave of 

absence granted under the provisiolls of the Personnel Rules. 

Mr. Bousassa admitted that there were teclu~ical violations ir; the manner in whicl: the Depa-tment 

terminated Ms. Gruener's employment, but he argued that those violations were harmless. Mr. 

Bourassa argued that the Division of Fire Standards and Training granted Ms. Cruener a three 

month, unpaid leave until August 18, 1995, under the authority of Per 1 205.02 of the Rules of the 

Division of Personnel, and asserted that her three month leave of absence ran concus-r-rently with l~er  

;, 
entitlement to leave under the Family and Medical Leave Act. Mr. Bourassa argued thgt aafir 

. , 
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granting Ms. Gruener leave under Per 1205.02 (a), no further leave could have been granted without 

approval of Governor and Council. However, he noted that the appointing authority was under no 

obligation to make such request. 

Mr. Bourassa argued that Per 1205.02 (d) permits an appointing authority to dismiss an enlployee 

who fails to report promptly at the expiration of a leave of absence. He also argued that Per 202.04 

(f) of tlae Rules of the Division of Personnel classifies the rehsal of an appointing authority to grant 

a leave of absence without pay as an invalid basis of appeal. .He asked the Board to find tl~at the 

Department of Safety was authorized to dismiss Ms. Gnlener from her employment as a full-time 

probationary employee for failing to report pronlptly at the coilclusioi~ of an approved leave. 

Findings of Fact 

Ms. Gruenes was a probationary employee at the time of her tem~ination fiom employment. 

As the result of a non-work related accident, Ms. Gruener was placed on unpaid niedical leave 

effective May 22, 1995. 

Ms. Gruener would not have beell able to ret~lrn to work full-time prior to November 6 ,  1995. 

T11sougho~1t the period of her absence, Ms. Gruener complied with the requirements of the Rules 

of the Division of Personnel in requesting unpaid leave for the period ~f her recuperation. 

Thoughout the period of absence, Ms. Gruener complied with all of the enlployer9s requests for 

infomation and medical documentation. 

At the request of her employer, Ms. Gnlener provided a ceflification of a serious medical 

condition, which einployees are required to have completed in order to receive approval for 

leave under the provisions of the Family and Medical Leave Act. 

IvIs. Gruener never requested leave under the FMLA, nor was she advised, either orally or in 

writing, that her leave had been classified as FMLA leave and would run concurrently with her 

leave approved under Per 1205.02 of the Rules of the Divisioil of Personnel. 

In his discussions wit11 Ms. Grueiier on August 28, 1995, and September 11, 1995, Mr. Canoles 

did not inforin the appellant that her leave had expired on August 18, 1995. Instead, he told her 

noe to wony about her job, and to concentrate on her recuperation. 
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9. Ms. Gruener was never directed to return to work, or face possible dismissal for failure to report 

promptly at the conclusion of at1 approved leave as provided by Per 1205.02 (d) of the Rules. 

10. Ms. Gruener received notice by letter dated September 15, 1995, signed by Human Resources 

Administrator Claude Ouellette, that because of Ms. Gruener's lengthy absence and the poor 

prognosis for recovery from her injuries, the Department needed to fill her position on a 

permanent basis as quicltly as possible. 

11. Ms. Gruener was not informed of the effective date of her terminatioil from employment, 110s 

was she advised that under the provisions of Per 100 1.02 (c) of the Rules of the Division of 

Personnel, she could appeal her termination froix employment. 

Rulings of Law - 

1. Per 1001.02 (a) provides, "At any time during the initial probationary period an appointing 

authority may disniiss an employee who fails to meet the work standard provided the dismissal 

is not arbitrasy, illegal, capricious, or made in bad faith." 
-"I 

\ i . , 2. Per 1001.02 (b) provides, "No appointing a~lthority shall disilliss a probationary employee under 

this rule until the appointing authori tyty... Meets with the employee, prior to issuing the notice of 

dismissal, to discuss the appointing authority's reason(s) supporting the decision to dismiss the 

efiployee ..." 

3. Per 100 1.02(c) provides, "If an appointing authority determines that there are sufficient grounds 

to dismiss the probationary eniployee, the appointing authority shall: Prepare a written notice of 

dismissal to be given to the probationaiy eillployee specifying the reason(s) f i r  dismissal; Notify 

the employee in writing that the employee may appeal the dismissal within 15 calendar days of 

the notice of dismissal to the personnel appeals board if the employee can allege facts sufficient 

on their face to suppol-& an allegation that the dismissal was arbitruy, illegal, capricious, or msde 

in bad faith; forward a copy of the written notice of disniissal to the director [of personnel]." 

4. Per 1205.02 (e) of the Rules of the Division of Personnel provides that, "Failure on the part of 

an employee to report promptly at the expiration of the leave of absence shall be a cause f i r  

termination.", 
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Decision and Order - 

On all the facts in evidence, the Board found that although the Deparlment of Safety may have had 

sufficient grounds to terminate Ms. Gruener's employment, it failed to con~ply in any meaningful 

way with the Rules of the Division of Personnel for the reinoval of an employee, whether perinanent 

or probationq, who was medically unable to return to work at the conclusion of an approved leave. 

The record reflects that Ms. Gruener complied with all of her enlployer's requests for information 

about her medical status and her ability to return to work. Ms. Gruener fulfilled her obligations for 
1 requesting leave, but was never informed by her employer when her approved leave would 

terminate, or that any absence beyond that date would be considered tmauthorized, unapproved 

leave. Ms. Gruener fulfilled her obligations for certification or a serious medical condition as 

described by the FMLA, but never requested leave under the FMLA. Her employer never infonned 

her that her leave, with or with~ut her request, would be classified as leave ~ ~ n d e r  the FMLA and 

would te~minate at the concli_.ision of twelve weeks. Finally, when the employer reached the 

decision to terminate Ms. G~xener's employment, the employer failed to meet with tlre el~lployee to 
T 
\ 1 discuss the reasons for termination, speciQ a basis for the tern~ination, cite the rule or ru,lcs which 

authorized such tertnination, or advise the employee that she could appeal that termination. 

The Board does not agree that the agency's technical violations associated with this teminztion 

were harmless. Ms. Gruener was assured tl~roughout her absence that her job was ;lot in jeopardy. 

Tn September, Ms. Gruener requested additional leave, but received no notiEcatjon that her request 

had been denied. Ms. Gruener was notified by letter dated September 15, 1995, that another 

employee Ixad been selected. to fill her position on a peri~~anent basis. 

The Board found that the department's notice was sufficiently faulty to warrant the appellant's 

reinstatement. In so ruling, the Board understands that Ms. Gruener was a probationary employee 

who had completed Iess than five months of a twelve lnolldl probatiouary period at the tinze of her 

injury and subsequent absence. Further, while .there is evidence that Ms. Gruener may have been 

able to return to work on a part-time basis on November 1, 1995, and may have been able to return 

,' - to work on a full time basis five days later, there is instlfiicient evidence to conclude thzt she would 
Cj 
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i-'i have been able to return to work full time on that date, or that she could have returned to work 

without restrictions, with or without reasonable accomrnodatiora. 

The Board voted to order Ms. Grue~ler reinstated to her position of Executive Secretary, or a 

position of like salcasy and grade, where she shall be permitted to commence a new probationary 

period. Her reinstatement shall be made without benefit of back pay, accrual of leave, or seniority 

credit. Her reinstatement shall be made within thirty days of the date of this order, at a time which 

is mutually convenient to the parties. 

THE PERSONNEL APPEALS BOARD 

I '  

k. ,, Lisa A. Rule, Commissioner 

cc: Virginia A. Lanibeston, Director of Personnel 

Clzrence E. Bousassa, Esq., Departmeat of Ssifety 

Michael C. Reynolds, SEA General Counsel 
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