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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF KATHY HOUGHTON
DOCKET #00-T-4
NEW HAMPSHIRE HOSPI TAL

May 1,2000

The New Hampshire Personnel AppealsBoard (Wood, Rule and Johnson) met on Wednesday,
February 9,2000 and Wednesday, March 15,2000 under the authority of RSA 21-1:58, |, to hear
the appeal of Kathy Houghton, a former employee of New Hampshire Hospital. Ms. Houghton,
who was represented at the hearing by SEA General Counsel Michael Reynolds, was appealing
her October 13, 1999 termination fi-om employment as aMental Health Worker I/Emergency
Medica Technicianfor "...continued failureto meet the work standard as evidenced by [her]
inappropriateand disruptive behavior; inability to interact respectfully with customers (including
co-workers); inability to communicate and problem solvein a constructive manner; and for

willful insubordination." Attorney Mary McGuire appeared on behalf of the state.

The record of the hearing in this matter consists of the pleadingssubmitted by the parties, notices
and ordersissued by the Board, the audio tape recording of the hearing on tlie merits and

documents admitted into evidence as follows:

State's Exhibits*
27 EMT Reassignment Responsibilities Draft, dated 8/26/94
28 EMT Reassignment L etter dated 8/26/94

' The Appellant objected to admission of evidencethat wasmore than2 - 5 yearsold. After reviewing State's
Exhibits 1 - 26, the Board excluded them, finding that they were not relevant to the instant appeal.
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Annual Evaluation dated 3/23/95

Annual Evaluation dated 3/23/96

Annual Evaluation dated 3/23/97

Annual Evaluation dated 3/23/98

Letter of Warning dated 3/17/99

Letter dated 3/18/99 from Ms. Houghton to Mr. Hoffman requesting training

Payment Authority dated 3/19/99 for "Self Discipline and Emotional Control" training
Review of Job Classification Specification and Supplemental Job Description dated
3/30/99

Minutesof supervisory meetings dated 3/23/99 - 4/27/99

L etter dated 4/14/99 from Ms. Houghtonto Don LaPlante titled "What Customer Service
Meansto Me"

Employer/Employee Educational Responsibilitiesfonn dated 5/25/99

Letter of Termination dated 10/13/99 and revised 10/14/99

Appellant's Exhibits

A

Handwrittennote by Donald LaPlante about 9/10/99 incident between Kathy Houghton
and Michael Cutting

Handwritten note by Michael Cutting dated 10/8/99 about an incident between Kathy
Houghton and a co-worker named Harry

October 13, 1999 |etter of termination

The following personsgave sworn testimony:

Marie Lang, Human Resources Administrator
SandraDavis, Assistant Director of Nursing

Donald LaPlante, Supervisor I

Michael Cutting, Inventory Control Supervisor

Mark Chittum, Director of Finance and Support Services
Maureen Timmins, Account Clerk (SEA Steward)

Kathy Duval Desjardin, SEA Field Representative
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Kathy Houghton, Appellant, fonner MHW/EMT

The Board a so accepted a stipulation by the partiesthat Lu Anne Blake, aformer co-worker of
Ms. Houghton's, ...did not hear the alleged [disrespectful] comments of Kathy Houghton on
October 7, 1999."

The letter of terminationissued to Ms. Houghton on October 13, 1999, revised October 14, 1999,
charged the appellant with, "continued failure to meet the work standard as evidenced by your
inappropriate and disruptivebehavior, inability to interact respectfully with customers (including
co-workers); inability to communicate and problem solvein aconstructive manner; and for
willful insubordination.” The notice of appedl, filed on Appellant'sbehalf by SEA General
Counsel Michael Reynolds on October 21, 1999, asserted that Ms. Houghton did not engagein
any inappropriate behavior or any other behavior that roseto thelevel of an "offense” under the
Personnel Rules. Appellant admitted, however, that she might havesworn ina"private
discussion." Appellant aso argued that she was not insubordinate, that the State violated her
rights under Per 1001.08 of the Rules of the Division of Personnel, and that the appointing
authority's actions subsequent to her March 17, 1999 |etter of warning were not in good faith.

Finally, Appellant argued that the terminationwas unjust under the circumstances.

Having considered the testimony and evidence offered by the parties, the Board made the

following findings of fact and rulings of law:

Findings of Fact
1. Ms. Houghton was employed by New Hampshire Hospital in Central Supply at the New

Hampshire Hospital Warehouseas aMental Health Worker/Emergency Medical Technician.

2. Ms. Houghton's Supplemental Job Description listed her " Scope of Work™ asfollows:
"Facilitate product and equipment research, purchasing, receiving, inventorying, shelving,
requisitioning and distribution of routine and emergency medical supplies and equipment to
all of NH Hospital." (State's Exhibit 36)
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Included in the Appellant'sJob Description is arequirement for "Total Commitment to
Quality" that saystheincumbent "Participatesin the processof continuous quality
improvement by supporting unit/department based on quality improvement activities.
Demonstrates commitment to customer service values in professional conduct and by
promoting such valuesin assigned work area."

Among the specific tasks assigned to the Appellant was membership on the Infection Control
Committee, where she was responsiblefor providing technical expertisein areasrelated to
medical equipment and supplies.

Ms. Houghton was respected by Hospital staff for her technical abilities and her dedication to
duty. However, Ms. Houghton's behavior toward her co-workerswas frequently rude,
abusive and contrary to the Hospital's goal of "customer services valuesin professional
conduct and by promoting such valuesin assigned work areas.”

On March 18, 1999, Mss. Houghton acknowledged receipt of aMarch 17, 1999 |etter of
warning issued to her for "failing to meet the work standard” as aresult of her allegedly
"...inappropriate and disruptive behavior; continued inability to interact respectfully with
customers; inability to complete an assigned task of representing the Warehouse at Infection
Control Committee meetings; and inability to communicate and problem solvein a
constructive manner.” (State's Exhibit 33)

Inthe letter, Ms. Houghton's former supervisor Harvey Hoffiman wrote that the appellant had
"...directed angry comments to the [Infection Control] committee chair in the presence of
other committee members and Hospital staff,” and that, "As aresult of theMarch 11, 1999
interaction with the chair of the Infection Control Committee, you have been barred from
attending any further meetings. Participating in this committeewas a specific task assigned
to you because of the knowledge and skills you possessin the areaof medical supplies.
Since you may no longer attend the Infection Control Committee meetings this causes an
additional responsibility for another staff person in the Warehouse."

Mr. Hoffman warned Ms. Houghton in the letter that, "Y our communication style and
method of problem solving will no longer betolerated. Y ou are specifically directed not to

communicate with customersin an angry, disrespectfill manner. Any future incident of this

Appeal of Kathy Houghton
Docket #00-T-4
Page 4 of 12



VA

nature will be viewed as willful insubordinationand will result in your immediate
termination from employment."

9. Thewaming directed the appellant to take specific corrective actionsincluding: attendance
a aclassrelated to anger management and/or communication, weekly meetings with her
supervisor for the following three months to discussissues related to problem solving and/or
communication, reviewing and reflecting upon tlie role of warehouse staff in meeting the
Hospital's stated mission, and arranging for a one-on-onemeeting with Ellen Griffin of
Hospital Staff Devel opment to devel op a customer service competency. |

10. Thewarning advised Ms. Houglitonthat, "...faillureto complete any of the above corrective
actionswill be construed as willful insubordinationand will result in your immediate
termination from employment."

11. Ms. Houghton never appeal ed the warning, testifying tliat, "I just don't lilte to fight with
people.” (Appellant'stestimony)

12. The appellant documented her completionof the four specific componentsof the corrective
action plan detailed in the March 17, 1999 written warning.

13. Asproof of compliancewith one of the action items, Ms. Houglitonltept minutes of meetings
between lierself, Mr. Hoffman and Mr. LaPlante on March 23, 1999 and March 30, 1999, and
meetings between herself and Mr. LaPlanteon April 6, 1999, April 14, 1999, April 23, 1999
and April 27, 1999.

14. On or about September 10, 1999, an incident involving Ms. Hougliton'simmediate
supervisor, Michael Cutting, occurred. Ms. Hougliton wanted lielp with a delivery and
expected other warehouse employeeswho appearedto beidle to assist her. When Mr.
Cutting told her they were not available, Ms. Houghton complained tliat she was sick of
peoplejust sitting around while shewasworlting. She admitted saying something to the
effect that, "...shewas sick and tired of half thisf---ing place worlting while the other f---ing
half was playing games and having agood f----ing time."

15. Mr. Cutting subsequently reported theincident to Donald LaPlante, who spoltewith Ms.
Houghton the following Monday. Mr. LaPlanteindicated tliat Mr. Cutting was extremely
upset by the exchange, and Ms. Houghton said that she would apologize to him.
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16. On or about October 7, 1999, Mr. LaPlanteand Mr. Cutting heard Ms. Houghton in
conversation with another Hospital employee, Lu AnneBlalte. Ms. Houghton asked Ms.
Blakeif it was truethat she was leaving her position and returning asa"consultant.” Ms.
Blake said tliat was correct.

17. Mr. LaPlante and Mr. Cutting heard Ms. Houghton say, "It must be nice to sit around with
your fingers up your f---ing ass and get paid more money."

18. Ms. Houghton admitted only to making aremark after leaving Ms. Blake's office about
leaving the warehouseherself, coming back as a consultant and malting, "the big bucks."

19. Mr. LaPlante followed Ms. Hougliton to her officeand informed her that when she returned
from scheduled medical leave, there would be disciplinary action.

20. Ms. Houghton canceled her surgery and informed Mr. LaPlante she was not going to go out
on leave not knowing if she had ajob when she got back.

21. After his conversationwith Ms. Houghton, Mr. LaPlante discussed the incident with Human
Resources Administrator Marie Lang. At Ms. Lang'srecommendation, the appellant was
placed on administrativeleave.

22. Ms. Houghton met on October 12, 1999 with Ms. Lang, Ms. Duval Desjardin, Mr. LaPlante
and Mr. Cutting to review the incidents described in the letter of termination, to decide what
correctiveaction, if any, might be effective, and to determinewhat level of discipline would
be appropriate.

23. After discussing the two incidents, and taking a break to.speak with Ms. Houghton, Ms.
Duval Desjardin suggested that the appellant could usethe services of the EAP to learn to
control her behavior.

24. The appellant and her representative were advised that the suggestion would be taken under
advisement, and the appellant was returned to administrativeleave Status.

25. Ms. Hougliton met again on October 13, 1999 with Mr. Chittum, Mr. LaPlante, Mr. Cutting
and Ms. Duval Desjardin.

26. Mr. Chittum advised Ms. Duval Desjardins and Ms. Houghton that their offer to have
Appellant participatein counseling through EAP was not a viable solution, and that other
interventionshad been ineffective. Mr. Chittum then informed the appellant that her

employment was terminated.
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27. Mr. Chittum gave the appellant acopy of aletter of termination dated October 13, 1999.

28. Ms. Houghton took issue witli languagein two paragraphsof tlieletter.

29. Minor revisionswere made by tlie New HampshireHospital Human Resources Office that
did not changethebasis for the termination, or tlie material facts supporting the termination.

30. A copy of therevised letter wasnot provided to tlie appellant until after her appeal had been
filed.

31. Ms. Houghton'sconduct i n the September and October, 1999 incidents, as described by the
letter of termination, was inappropriateand disruptive. It demonstrated the appellant's
inability to interact respectfully witli her fellow employees, to communicate effectively, and
to employ constructive problem-solving.

32. Ms. Hougliton was fully apprised of the basisfor tlie agency's decisionto take disciplinary
action, aswell asthe evidence supporting the agency's decision to terminate her employment.

33. Ms. Houghton's conduct warranted disciplinary action and further requirementsfor corrective

action, but isincorrectly described as "willful insubordination."

Rulings of Law
A. "Dismissal shall be consideredtlie most severe form of discipline. An appointing

authority shall be authorized to take tlie most severefonn of discipline by immediately
dismissing an employeewitliout warning for offensessuch as, but not necessarily limited
to, thefollowing: ...(9) Willful insubordination." [Per 1001.08 (a)(9)]

B. " An agppointing authority shall be authorized to dismiss an employeepursuant to Per
1001.03 by issuance of athird written warning for tlie same offensewitliin aperiod of 5
years." [Per 1001.08 (b)(1)]

C. " An appointing authority shall be authorized to dismiss an employee pursuant to Per
1001.03 by issuance of afifth written warning for different offenseswithin a period of 5
years." [Per 1001.08 (b)(1)]

D. "Any permanent employeewlio is affected by any application of tlie personnel rules,
except for thoserules enumerated in RSA 21-1:46, | and tlie applicationof rulesin
classification decisions appealableunder RSA 21-1:57, may apped to tlie personnel

appeals board within 15 calendar days of the action giving riseto the appeal. The appeal
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shall belieard in accordancewith the procedures provided for adjudicative proceedingsin
RSA 541-A. If the personnel appeal s board finds that the action complained of was taken
by the appointing authority for any reason related to politics, religion, age, sex, race,
color, ethnic background, marital status, or disabling condition, or on account of the
person's sexual orientation, or was taken in violation of astatute or of rules adopted by
tliedirector, the employee shall be reinstated to the employee'sfonner position or a
position of like seniority, status, and pay. The employeediall bereinstated without'loss
of pay, provided that the sum shall be equal to the salary losssuffered during the period
of denied compensation less any amount of compensation earned or benefits received
from any other source during the period. "Any other source" shall not include
compensation earned from continued casual employment during the period if the
employee held the position of casual employment prior to the period, except to the extent
that the number of hours worked in such casual employment increases during the period.
In all cases, the personnel appealsboard may reinstate an employee or otherwise change
or modify any order of the appointing authority, or make such other order asit may deem
just." [RSA 21-I:58, 1]

Decision and Order

Black's L aw Dictionary, citing Porter v. Pepsi-ColaBottling Co. of Columbia, 247 S.C. 370, 147
S.E.2d 620, 622, defineswillful insubordination as follows:

" State of being insubordinate; disobedienceto constituted authority. Refusal to
obey some order which asuperior officer is entitled to give and have obeyed.
Term importsawillful or intentional disregard of the lawful and reasonable

instructions of tlie employer." .

The Board found that New HampshireHospital honestly believed that the appellant
violated a direct and legitimateorder "...not to communicate with customersin an angry,

disrespectful manner,” thereby engaging in behavior that the agency believed could be
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described as willful insubordination. However, whilethereis ainple evidence of Ms.
Houghton'sinappropriate, disruptive, disrespectfi~behavior in the workplace, under the
factsin evidence, the Board found that Ms. Houglitoii'sconduct did not rise to the level of
willful insubordination. Accordingly, the Board found that the charges contained in the
letter of termination could not support her immediate dismissal without at |east one

additional warning for failure to meet the work standard.

Although the Board found that M's. Houghton's apparent inability to control her temper and to
develop and maintain a customer service approachto her co-worlterscould not be categorized as
willful insubordination, Ms. Houghton's conduct represented a significant and continuing failure
to meet the worlt standard. Despitethe Board's decision that termination was inappropriate on
the basis of chargesoutlined in the termination letter, in light of Ms. Houghton'sown testimony,

the Board aso found that unconditional reinstatement would be equally inappropriate.

First, the Board has serious concerns about the appellant'sability to distinguish between what she
described as "lack of tact" and what aseasonableperson would describe as completely
inappropriateworltplaceconduct. In describingtheincident with Ms. Bldte, Ms. Houghton
attempted to draw a distinction between having someone overhear her making rude, vulgar, or
derogatory remarks about a co-worker and actually making those same remarks directly to that
co-worker. By way of explanation, Ms. Houghtontestified, "If you'reoverheard muttering it's
different than if you go into their officeand start swearing at someone. That'sworse." The fact
that Ms. Houghton could justify either behavior as permissible or appropriate conduct in the

workplaceis distressing at best.

The Board aso questions Ms. Houghton's willingnessand ability to accept any responsibility for
her behavior or to engagein any meaningful corrective action. In order for Ms. Houghton to
have complied with the correctiveaction plan outlined in her March 17, 1999 |etter of warning,
the appellant was to have met weekly with her supervisor "... to discuss any issuesrelated to
problem solving and/or communication.” [State's Exhibit #33] Ms. Houghtontestified that

weekly meetingswith Ms. LaPlante never occurred, and that the meeting minutes she composed
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and submitted as evidence of her compliancewith the terms of the written warning were mere
fabrications.

Ms. Houghton testified that, "These discussions did not talte place. They told me what they
wanted metowrite." She described the meetingsas "...afew minutes at my cooler [her
office]... Hey, how'sit going... write something up." By way of example, she referredto the
last set of minutes appearing in State's Exhibit 37, describing the discussion of "insightsinto
Don'snew job" as nothing more than "....alitany of complaints fi-om Don about staff... Deals
he had to make with Chittum..." When the Board aslted Ms. Houghton to explain what she
believed the meetingswith Mr. LaPlante had been intended to accomplish, and what she believed
to have been the purpose of keeping minutes, Ms. Houghton replied that she knew Ms.
McArthur, Chairpersonof the Infection Control Committee, was still angry with her. She
testified that the minuteswere simply "someltind of paperwork that they could show her to show
that they were dealing with her complaint.”

At the conclusion of the appellant's case, New HampshireHospital aslted permission to re-call
Donald LaPlante to rebut Ms. Houghton's testimony on that point. Instead, the Board accepted
the parties stipulation that Mr. LaPlante would testify that the meetingsdid talte place, and that

Ms. Houghton's meeting minutes accurately reflected the scope of their discussions.

It is apparent from Ms. Houghton's testimony that she felt no need to change her behavior, and
viewed the corrective action asmere artifice. Moreimportantly, Ms. Houghton's testimony
raises questions about the appellant's credibility that must be weighedin deciding this appeal.

If the meetingswith Mr. LaPlante did occur, then Ms. Houghton wasnot truthful in her
testimony beforethis Board. If the meetingsdid not occur, and Ms. Houghton testified truthfully
that she simply made up whatever she thought Ms. McArthur wanted to hear, then it means that
Ms. Houghton deliberately engaged in subterfuge, misrepresenting her actions and those of her
supervisor. It also meansthat Ms. Houghton gave intentionally fal se written statements as

evidence of her compliancewith the conditionsof the March 17, 1999 written warning.
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Clearly, the Board would be reluctant to reinstate any employee under the circumstances
described above, and the Board is distressed a its few optionsin this case. The language of the
Personnel Rules seemsto present with Board with something akin to "Hobson's choice,” where a
decisionto reinstate the employeeisthe only alternative. Fortunately, RSA 21-1:58, | givesthe
Board discretionto weigh the evidenceand "... reinstate an employee or otherwise change or

modify any order of the appointing authority, or make such other order asit may deem just.”

Therefore, under the authority of RSA 21-1:58, the Board voted unanimously to order Ms.
Houghton reinstated to her position of EMT/Mental Health Worker | without benefit of back pay,
benefits, or seniority credit. The letter of terminationissued to Ms. Houghton shall be replaced
in her filewith aletter of warning for continued failureto meet the work standard. The letter
shall containthe admonition that any future instance of failureto meet the work standard as
evidenced by inappropriateand disruptive behavior; inability to interact respectfully with
customers; or inability to communicate and problem solvein a constructive manner shall be

deemed groundsfor immediate dismissal without further warning.

In ordering Ms. Houghton reinstated, the Board found that the appellant has serious problems
dealing with other employees and supervisors. Ms. Houghton's concept of appropriate |language
and workplace conduct is unacceptable. Further, the appellant's obvious disdain for management
practicesat New HampshireHospital certainly could hinder efforts to re-establish and improve
working relationshipsin the warehouse. Finally, the appellant'sability to overcome the question
of her credibility may proveto be the most difficult hurdieof al. Therefore, the Board
recommendsthat M s. Houghton take immediate advantageof educational interventionsthat New
Hampshire Hospital's staff development unit can provide, as well as the State's Employee
Assistance Program, for help in improving her ability to communicate and relate appropriately,

honestly and professionally with internal and external customers a New Hampshire Hospital.

The Board notes with some concern that warehousestaff and supervisors seem to have their own

difficultiesinteracting in an appropriate and professional manner. The agency and its supervisors
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. A areresponsible for setting the work standard, and for ensuring that the standard is high enough to
meet the needs of the State and its citizens. Until supervisorsadvocateand model the
appropriate behavior, they will have difficulty guiding or correctingthe behavior of others.
Therefore, the Board strongly recommends that New Hampshire Hospital direct its warehouse
staff and supervisors to participatein a courseof training and/or counseling aswell to improve

the quality of communication and level of interaction between all personnel within the work unit.

For al the reasons set forth above, Ms. Houghton's appeal is GRANTED IN PART. The parties
shall arrange for reinstatement at a mutually convenient time not more than 30 days from the date

of this order under the terms and conditionsset forth above.
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LisaA. Rule, Commissioner
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cc:  Thomas F. Maiming, Director, Division of Personnel, 25 Capitol St., Concord, NH 03301
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Marie Lang, Human Resources Administrator, New Hampshire Hospital, 36
Clinton St., Concord, NH 03301
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone(603) 271-3261

APPEAL OF KATHY HOUGHTON
DOCKET #00-T-4
NEW HAMPSHIRE HOSPITAL
Response to Appellant'sMotion for Clarification

July 27,2000

On June 1,2000, the New Hampshire Personnel Appesals Board received from Michael
Reynolds, SEA Genera Counsdl, Appellant'sMotionfor Clarification of theBoard'sMay 1,
2000 decisionreinstating Ms. Houghtonto her EMT/Mental Health Worker | position at New
HampshireHospital. To date, New Hampshire Hospital has offered no responseto that Motion.

In theMotion, Mr. Reynoldssaid he believed that Ms. Houghton had testified during her hearing
that she had initiated arequest for reclassification of her position prior to her terminationfrom
employment. He wrote that subsequent to the date of termination, but prior to the Board's order
reinstating Ms. Houghton "without benefit of back pay, benefits, or seniority credit,” the position
wasreclassified. Hewrote that, "Ms. Houghton believes and assertsthat this upgradewasin line
with what she had originally proposed and that she does qualify for it presently.”

Mr. Reynolds indicated that New Hampshire Hospital had reinstated the appellant, but had
assigned her as aMental Health Worker to one of the wards, working a the same salary grade
that she held at thetime of termination. Mr. Reynolds said he believed that New Hampshire
Hospital "would arguethat they could not 'return’ her to her old position, sinceit had been
upgraded as noted above." Mr. Reynolds asked the Board to clarify whether or not New
Hampshire Hospital'saction was in compliancewith the Board'sdecision, or whether Ms
Houghton should be awarded the warehouse position as upgraded.
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InitsMay 1,2000 decision, theBoard found that Ms. Houghton had "demonstrated [an]
inability to interact respectfully with her fellow employees, to communicateeffectively, and to
employ constructiveproblem-solving." The Board aso concluded that Ms. Houghton "has
serious problems dealing with other employeesand supervisors.” Although the Board ordered
the appellant'sreinstatement as aMental Health Worker I/EMT, the Board also warned the
appellant that any conduct in the future similar to that which resulted in the original discipline
would be cause for immediate dismissal without further warning. As such, and in the absence of
atimely Motion for Reconsideration challenging the Board'sfindings of fact or rulings of law,
the Board found that New HampshireHospital implemented the Board's order appropriately by
reinstating the appellant to the job classification and salary grade that she held at the time of her

termination.
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