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ihc hTew hIr-lmpshire Personnel Appeais Board (Helrrlett, So!inson :3.rad Rule) nreii Wedncsciajr, Ma:y 1 ., .._ - 
1: 1996, under the a.lfhori:;y of RSA 2 1 -I:58, to hear the appeal oof' Bonnie LeClalr, a fcmer: enipiuyee.oj 

the Depatmeat ~f Safety. Ii~fs. ieC!ai:; who wiginally had Gied her appeal pro ,ye, was represented at 

.<I. a 
L : I ~  hearing by Attoi-]ley William Briggs, Attorney Clarence E. Bo~xassa appeared 011 b~+hi~lf of the 

T j  Depart~nei~t nf Safety. Ms. LeCl.~ir was appealing hzr February '213, 5 996, ter~xiiiation f r cm 
'LJ 

c.!npJoyme:lt as probationary Cr>tmter Clerk ia the Rochester Office cf'i:h~; D i ~ j s i o ? ?  Of FJf_.:3f01: Vehicles 

111 her original request for a I;c;~ritlg i o  appeal her tenninati~a, Ms. LcClajr assertled that. a!i of' 12er 

absences from work lilad besn ayp:.o:led ,md that itlreithcr she nor her s~iper.visors !lad been i n fo r~~~ed  

that. the D.i-/ision oi'Mot,tor Velziclcs c,:onsidered her al)sences to be excessive. AL the hcati i~g on the 

meri?:s cifi'cii~. LeCiair's appeal, 1VI.r'. Briggs zrgi.~.ed &a.t i f le appellant requested m d  ret:eived 

a:ppro.vaj. for all her leaves. He arlgried that d3.c D~partment of Sxfsty had  eve.^-- c$portu:~lty to deny 

523s.. LeClalr's requests for Lei%vez btt elected instead to sr.jjprove them. He said tila:/: e~rrpl~yees h c v  a 

right to !S~I.S\N the siarid8rd against which their perfortattrice is being judged, a d  tl1.:3l a terxnii~ztion f ~ r  

failing 10 ~srneet ti ~~(o ik .  stan$a.rd which was wver a.ri'.ieulaieied cc.~nsti,tu"iedl ail arbitraiy action on the 

I 
~Jejl;.~rtmr;~~.'s p&. 

I 
1 
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i? 
Mr. Bourassa argued that as a probationary employee, Ms. LeClair had the burden of proving to her 

employers that she should be allowed to e m  permanent status. He said that probationzi~y employees 

are subject to close scrutiny, and that they have an obligation to demonstrate their suitability for the 

position to which they are seeking permanent appointment. Mr. Bourassa argued that the most basic 

requirement of any job is to come to work, and that Ms. LeClair demonstrated a lack of dependability 

by missing more than 90 hours of work in her first nine months of full-time employment. He argued 

that counseling or wanling probationary employees would frustrate the veiy purpose of the 

probationary period, particularly in terms of an employee's dependability. Hc argued that if an 

employee didn't understand the importance of good attendance at work, that person should not em1 

permanent status. 

In lieu of presenting the testimony of Ms. LeClair, her supervisor Lau~sen Flanders, and her 

administrator, Artl~ur Garlow, the parties agreed to present the appeal on oral argument, offers of 

proof and documentary evidence. The parties also jointly offered the following stipulation of facts: 

(' '\ 
, I 1. All of Ms. LeClair's leaves were recommended and approved. 

2. Ms. LeClair's leaves were requested in accordance with accepted office and departmental 

procedures. 

3. Ms. LeClair was a good employee. 

After reviewing the documentary evidence and considering the parties' oral argument and offers of 

proof, the Board made additional findings of fact as follows: 

Findings of Fad  

1. Ms. LeClair had been employed as a part-time Counter Clerk at the Rochester DMV substation 

between 1988 and her probationary, full-time appointment in May, 1995. 

2. Through the course of lies seven years of part-time enlployment, Ms. LeClair had an opportunity 

to see how other employees requested and received approval for leave. 
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f' 3. After Ms. LeClair's termination from employment for excessive absenteeism, the Division of 

Motor Vehicles published written attendance and absenteeism standards. No such standards were 

available to Ms. LeClair prior to, or at the time of, her termination. 

4. The Application for Leave forms which Ms. LeClair used to request leave provide spaces for the 

"Immediate Supervisor" to either recommend or not recommend the requested leave time. The 

forms provide spaces for the "Officer Authorized to Approve Leave" to either approve or not 

approve the requested leave. Finally, the forms provide spaces where the authorized officer or 

appointing authority may note that the use of leave was unauthorized, as well as space to approve 

or disapprove payment for the unauthorized use of leave. That space provides a place for a 

signature to be affixed for audit purposes only. 

5. None of the appellant's leave requests were marked "Una~tl~orized Use of Leave." 

6. All of the appellant's leave requests, including those which were submitted after the leave was 

actually taken, were recommended, approved and signed by Ms. LeClair's supervisors. 

7. At no time prior to her termination from employment was Ms. LeClair advised, either orally or in 
\ 

writing, that her use of leave was excessive or that continued absenteeism would result in her 

termination from employment. 

Rulings of Law 

1. Per 1001.02 (a) of the Rules of the Division of Personnel provides, "At any time during the initial 

probationmay period an appointing authority may dismiss an employee who fails to meet the work 

standard provided the dismissal is not: arbitrary, illegal, capricious, or made in bad faith." 

2. Per 100 1.03 (a) of the Rules of the Division of Personnel provides that an appointiilg authority 

shall be authorized to use the witten warning as the least severe form of discipline to correct an 

employee's unsatisfactory work performance for offenses including, but not limited to failing to 

meet the work standard, being absent without approved leave or proper notification, and excessive 

unscheduled absences. 
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3. Per 801.06 (a) of the Rules of the Division of Personnel provides that an appointing authority 

shall be responsible for conducting at least one evaluation per year for each hll-time classified 

employee pursuant to RSA 21 -I:42, XIII. Per 80 1.06(b)(2) also provides that appointing 

authorities shall be responsible to conduct more frequent evaluations for reasons including, but 

not limited to, evaluating the performance of probationary employees under Per 801.07. 

4. Per 801.07 (a) states that an appointing authority shall evaluate the performance of any 

probationary enlployee at least one month prior to the expiration of the probationary period. 

Decision and Order -- 

While there is no dispute that dependability and acceptable attendance at work are two of the most 

basic requirements for permanent appointment to any.position, none of the evidence or offers of proof 

denionstrated that Ms. LeClair had any reason to believe that her record of attendance, was 

unacceptable. There was no evidence that Ms. LeClair was advised that her leave usage, whether 

(7 scheduled or unscheduled, was excessive or that her absences constituted a failure to meet the w o k  

standard. While the Board believes that an employer should have a reasonable oppoi-tunity to inonitor 

a probationary employee's work performance, and remove those employees who fail to meet the work 

standard, the Board also believes that employees should have reasonable notice of what work 

sta~dards must be met in order to attain permanent status. 

Chapter Per SO0 defines the appointing authority's responsibility for providing regular and timely 

evaluations of an employee's work performance. The record reflects that Ms. LeClair was dismissed 

fiom her employment approximately three months prior to the scheduled completion of lier 

probationasy period. As such, the provisions of Per 801.07 may not appear to be entirely applicable. 

However, considering Chapter Per 800 in its entirety, particularly Per 801.06 (b)(2), the Boasd 

believes that employees serving their initial probationary period are entitled to some notice prior to 

some termination that their perforn~ance, including their attendance, is ~macceptable, so as to havP 

opportunity to meet the work standard. There is no evidence to suggest that Ms. LeCla.ir would not 

have improved her attendance if she had been apprised that her absences were excessive. 
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/--) LeClzir would not have improved her attendance had she been apprised that her absences were 
$ 

excessive. 

The record reflects that Ms. LeClair's work as a part-time employee with the Division of Motor 

Vehicles was considered acceptable enough to earn her a promotion to full-time status. After 

appointing her to a full-time probationary position, if the appointing authority had different 

expectations from those she had come to understand in the previous seven years as a pa1.t-time 

en~ployee, th.e employer had some obligation to apprise her of those expectations. 

The DMV's adoption of attendance standards after the date of Ms. LeClair's termination supports 'che 

appellant's claim that any attendance and leave standards were poorly defined at best. It would be 

unreasonable for the Board to find that the appellant should have known intuitively that lzer use of 

leave was excessive, or that her attendance failed to meet the work standard when all of her requests 

for leave were recommended by her supervisor and approved by her administrator. 

,(- \ 
\, After considering the evidence, oral argument and offers of proof, the Board found that Ms. LeClair 

should not have been dismissed for failure to meet the work standard. As a matter of practice, the 

Board is always reluctant to reverse an agency's decisioil to dismiss a probationary employee, and the 

Board normally gives great deference to agencies in matters such as this. However, in this case the 

Board found that justice and equity require that Ms. LeClair be provided another opportunity to 

demonstrate that she is able to meet the work standard and earn appointment to a permanent position. 

The Board might agree that Ms. LeClair's attendance record was unacceptable. However, the I 
I 

appointing authority failed to provide the appellant any indication that by requesting, and receiving 1 
1 

approval for leave, she was not meeting the work standard. As such, the appointing authority failed i 
to offer the appellant a meaningful opportunity to deinonstrate her ability to do so. I 

I 

Accordingly, the Board voted unalliillously to reinstate Ms. LeClair to her position as a Counter Clerk 
I 
I 

I 

11. Her reinstatement shall be made without benefit of back pay or accrual of leave, and she shall be 
i 

C required to complete a new probationary period. 
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The appellant shall be reinstated within 30 days of the date of this orcler, at a time which is 1v13icl-1 is 

mtltually agreeable to the appellant and the agency. 

THE NEW HAMPSHIRE PERS0NNE.L APPEALS BOARD 

----- 
Robert J. ~ o ~ o ~ ~ o m m i s s i o l ? e r  

Lisa A. Rule, Comis s io~e r  

GC: Virginia A. Lan~berton, Director of Personnel 
I I 

i3arence E. Bourassz, Ess. 

WiIIiam Bsiggs, Esq. 
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