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The New Hampshire Personnel Appeals Board (Commissioners McNicholas, Johnson 
and Bennett) met Wednesday, December 13, 1989, t o  hear the  termination appeal 
of Pearl  B.  L i t t l e ,  a  former employee of Portsmouth D i s t r i c t  Office,  
Division of Human Services. Ms. L i t t l e  was represented a t  the  hearing by SEA 
General Cour~seL Michael C. Reynolds. Human Resource Coordinator Jan D .  
Beauchesne appeared on behalf of the  Division of Human Services.  

Ms. L i t t l e  was discharged from her employment, e f fec t ive  3 ~ n e  8 ,  1989, by 
,, l e t t e r  dated May 23, 1989 from Robert V. Pl i sk in ,  Director of t he  Div.isior; of 
i 

i 
Human Services. The Division c i t ed  Per 308.03(j) as  the  basis  f o r  the  
termination, s t a t i ng  that  Ms. L i t t l e  was deemed physically unable t o  perform 
her dut ies  a s  Edit and Review Clerk. 

A t  t he  outset  of the  hearing, Chairman McNicholas asked i f  e i t h e r  party any 
objection t o  t he  composition of t he  Board. Neither party objected.  

I n  other preliminary matters,  Attorney Reynolds objected t o  in t roduct ion of 
, S t a t e ' s  Exhibit 2, a  copy of the  supplemental job descr ipt ion fo r  the pos i t ion  
of Edit  and Review Clerk. Ms. Beauchesne responded t h a t  the supplemental job 
descr ipt ion did ou t l ine  Ms. L i t t l e ' s  du t ies  and r e spons ib i i i t i e s ,  but agreed 
t h a t  i t  i s  par t  of the  proposed c l a s s i f i c a t i o n  plan, and was not ac tua l ly  i n  
e f f e c t  a t  the  time of Ms. L i t t l e ' s  termination. The Board sustained Mr. 
Reynolds' objection,  s t r i k ing  S t a t e ' s  Exhibit 2  from the  record. 

Additionally, one of Appellant 's arguments i n  the i n i t i a l  l e t t e r  of appeal 
concerned e f f o r t s  which should have been made by the  Division of Hunian 
Services t o  t r ans f e r  or  demote Ms. L i t t l e  t o  l e s s  physically demanding 
posi t ion fo r  which she qua l i f i ed  i n  l i e u  of terminating her employment. Mr. I 

I 

Reynolds s ta ted  t ha t  a f t e r  review of the  Division's  submissions, he would 
s t i p u l a t e  t h a t  the Division of Human Services had made a  good f a i t h  e f f o r t  t o  
t r ans f e r  or  demote i n  l i e u  of termination. 

I 

Appellant argued t h a t  she could s a t i s f a c t o r i l y  perform her du t ies  i f  some 
, simple job assignment changes were made; t h a t  she had been doing the  same job 
\ 1 s ince  1981 with the same physical l im i t a t i ons ;  and t h a t  the  Division of Human 
' Services had, u n t i l  shor t ly  before her termination from employment, made 1 
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certain accommodations for  her physical l imitations without any complaint tha t  
the quantity or quality of her work was unsatisfactory. Further, Appellant 
argued tha t  her r ights  t o  due process had been violated since the termination 
had occurred af te r  a single l e t t e r  of warning for  unsatisfactory work rather  
than the minimum of three l e t t e r s  of warning for  the same offense. 

The State  offered the testimony of three witnesses: Grace Mucci, Portsmouth 
Dis t r ic t  Office Supervisor; Eileen Shatinski, Clerk IV; and Sandra Weld, 
Administrative Assistant I. The S ta t e ' s  witnesses t e s t i f i ed  tha t  Ms. L i t t l e  
was only able to  perform 25% to  30% of her assigned duties, and that  her 
inabi l i ty  t o  complete a l l  of her assigned tasks i n  a timely fashion had 
disrupted the work flow throughout the office.  Ms. L i t t l e ' s  dut ies  included 
receiving, opening and distributing the contents of the "red pouchw; tearing 
off printouts from the computer, sorting them, and stapling them t o  case f i l e s  
for  distribution to  the of f ice ' s  thir teen case managers; and providing 
coverage for  the front  off ice receptionist  on a rotating schedule. The 
receptionist coverage included unlocking and locking the front off ice doors, 
and handling the daily mail pouches. Ms. L i t t l e  was also expected t o  change 
the pr inter  ribbon, to  change paper a t  the printer,  and clear  pr inter  jams a s  
they occurred. 

\ 

. ., ' Ms. L i t t l e  was absent from her place of employment between August 15, 1988 and 
December 8, 1988, and was treated by Dr. Michael Boone, who reported he had 
been treating her for  in jur ies  sustained on the job on May 25, 1988. D r .  
Boone f i l e d  a report on September 3, 1988 s tat ing that  Ms. L i t t l e  could not 
return t o  work for  30 t o  60 days. By notice dated October 12, 1988, Ms. 
L i t t l e  was informed she had been denied Workers' Compensation benefits with an 
explanation stating "No documentation tha t  i n j u r y  arose out of and i n  the 
course of employment1'. 

Upon the advice of Dr. Boone, Ms. L i t t l e  was returned t o  " light dutyv on 
December 8, 1988. Ms. L i t t l e  was deemed physically unable t o  perform some of 
her assigned duties, and the Division asked for  a further medical assessment 
of her current condition. I n  a l e t t e r  dated January 13, 1989, Dr. Boone 
s tated,  '!The added function of Edit and Review Clerk are s t r e s s fu l  t o  her 
condition i .e .  f i l l i n g  computer binders, bracing heavy doors, pr inter  
insertion of paper, e tc . ,  and further repet i t ive motion w i l l  exacerbate her 
condition." 

Ms. Mucci tes t i f ied  tha t  employees who had covered for  Appellant during her 
absence could complete approximately twice as  much work during the course of a I 

day as  Ms. Li t t le .  She stated that  because of Ms. L i t t l e ' s  physical 
condition, Appellant could not lean over t o  change the printer ribbon or  I 

paper, could not f i l e  computer print-outs i n  the hanging f i l e s ,  could not 
s taple  reports to  the i r  case f i l e s ,  could not carry out the mail pouches when 

/- required, and could not open or lock the main doors to  the off ice when I 

covering for  the receptionist. Ms. Mucci also t e s t i f i ed  that the off ice had 
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made e f f o r t s  t o  accommodate Ms. L i t t l e ' s  condi t ion by breaking the la rger  
computer repor ts  i n t o  several smaller runs so she would not  have as much 
weight t o  carry.  She a lso ind icated t ha t  Ms. L i t t l e ' s  condi t ion had 
deter iorated t o  the po in t  t h a t  she was unable t o  p u l l  open the l ad ies 1 room 
door, and would have t o  wai t  occasional ly f o r  someone t o  come along and open 
the door f o r  her so t ha t  she could r e tu rn  t o  her work s ta t ion .  

The State argued tha t  the physicians1 repor ts  which had been requested by the 
D iv i s ion  o f  Human Services general ly confirmed t ha t  Ms. L i t t l e ' s  E d i t  and 
Review Clerk 's duties, as described by the D i v i s i on  o f  Human Services, were 
too s t r e s s f u l  f o r  her, and t ha t  her condi t ion was unresponsive t o  therapy. I t  
was recommended by the t r ea t i ng  physic ian t ha t  she assume l e s s  phys ica l l y  
demanding secre ta r ia l  dut ies  such as would be assigned t o  a t y p i s t  or  word 
processor operator. 

F i na l l y ,  the State argued t ha t  under the terms o f  the Board's January 27, 1989 
decis ion i n  the appeal o f  Steven M. M i l l e r ,  the D iv i s ion  was on ly  required t o  
issue one l e t t e r  of warning f o r  unsat is fac tory  work due t o  a phys ica l  
i n a b i l i t y  t o  perform job dut ies.  I n  her c los ing arguments, Ms. Beauchesne 
quoted the  M i l l e r  decis ion wherein the Board had r u l e d  that ,  

/ , "...it would serve no purpose t o  requ i re  p r i o r  warnings i n  s i tua t ions  
) tha t  f a l l  w i t h i n  the scope o f  subsection ( j )  [Per 308.03( j) I.  The main 

purpose of warnings i s  t o  po in t  out  the spec i f i c  nature o f  the offense t o  
the employee i n  order t o  permit the employee t o  take cor rec t i ve  ac t ion  i n  
the future. - See Per 308.03(4) (a). and (b). Subsection (j). , however, by 
i t s  own terms appl ies t o  employees who are o f  such phys ica l  condi t ion 'as 
t o  make i t  impossible f o r  them t o  s a t i s f a c t o r i l y  perform t h e i r  work 
assignments ... Because i t  i s  impossible f o r  the  employee t o  
s a t i s f a c t o r i l y  perform h i s  o r  her work assignments, the employee could not  
take cor rect ive  act ion a f t e r  r ece ip t  o f  a warning about h i s  o r  her 
unsatisfactory work. Thus, it would serve no purpose to requ i re  t ha t  such 
an employee receive two p r i o r  w r i t t e n  warnings f o r  unsat is fac tory  work 
before discharge. The Board i s  re luc tan t  t o  construe a r u l e  as requ i r i ng  
the doing o f  useless acts.'' 

Ms. L i t t l e  t e s t i f i e d  t h a t  she had never,been d i sc i p l i ned  f o r  unsat is fac tory  
work. She also contended t ha t  she had suf fered from sco l i os i s  a t  the time o f  
h i re ,  t h a t  the D iv i s ion  was we l l  aware o f  her phys ica l  l im i t a t i ons ,  and t h a t  
throughout her employment ce r t a i n  accommodations were made f o r  her i n  
considerat ion o f  physical  condi t ion.  She bel ieved she was completing 90% t o  
95% o f  her duties, and t ha t  the D i v i s i on  had made her work more d i f f i c u l t  by 
placing a sound screen around the computer p r i n t e r  which was impossible f o r  
her t o  l i f t  when the r ibbon o r  paper needed changing, o r  when the p r i n t e r  
jammed. She also ind icated t ha t  when the D iv i s ion  decided t o  break the 
computer generated quar ter ly  repor ts  i n t o  smaller runs and place them i n  

/' y hanging f i l e s ,  i t  had made her work more d i f f i c u l t  and therefore could not 
\. have been intended as an accommodation. She t e s t i f i e d  t ha t  i n  the past, her 

co-workers were always ava i lab le  t o  ass i s t  her and t h a t  she had received no 
complaints from them o r  from her supervisor when she had asked f o r  help. 
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Based upon the record before it, the Board concurred i n  p a r t  w i t h  the Sta te 's  
pos i t i on  t ha t  Ms. L i t t l e  was no t  performing a l l  the du t ies  associated w i t h  her 
pos i t ion .  However, the Board a lso found t h a t  supervisory s t a f f  i n  the 
Portsmouth D i s t r i c t  O f f i ce  had not, throughout Ms. L i t t l e ' s  seven years o f  
employment, required her t o  perform a l l  the  E d i t  and Review Clerk dut ies.  Ms. 
L i t t l e  was never d i sc i p l i ned  f o r  unsat is fac tory  work, o r  warned t ha t  her 
employment could be terminated i f  she were phys ica l l y  unable t o  complete her 
assignments. Although there  had never been a spec i f i c  p lan o f  accommodation, 
whenever Ms. L i t t l e  had complained t ha t  c e r t a i n  tasks were too p a i n f u l  f o r  her 
t o  perform, she was provided assistance. 

The Board found t ha t  the D iv i s ion 's  decision t o  discharge Appellant by 
issuance o f  a s ing le  l e t t e r  o f  warning under the prov is ions of Per 

, "" 308.03(4)(j) c l e a r l y  exceeded the d iscre t ionary  au thor i t y  o f  the  Appointing 
Authori ty, and v io la ted  Ms. L i t t l e ' s  procedural r i g h t s  under the terms o f  the 
Rules o f  the D iv i s ion  o f  Personnel. 

The State, i n  i t s  re l i ance  upon M i l l e r ,  f a i l e d  t o  contemplate the parameters 
establ ished by the Board's January 27, 1989 decision. I n  M i l l e r ,  the Board 
stated, "For the purposes o f  r u l i n g  on t h i s  motion only,  the Board assumed 
t ha t  the employee was o f  such phys ica l  cond i t ion  as to-make i t  impossible f o r  
him t o  s a t i s f a c t o r i l y  perform h i s  work assignments ... the issue decided was 
whether the employee could proper ly  have been so discharged absent p r i o r  
w r i t t en  warnings1' (emphasis added). 

The Board found t h a t  a f t e r  Ms. L i t t l e ' s  r e t u rn  t o  work on December 8, 1988, 
the D iv i s ion  o f  Human Services had decided t o  make Appel lant accountable f o r  a 
range o f  dut ies  which, wh i le  inherent  i n  the spec i f i ca t i on  f o r  E d i t  and Review 
Clerk, were never f u l l y  imposed i n  the past. The D i v i s i on  o f  Human Services 
f a i l ed  t o  es tab l i sh  t h a t  Ms. L i t t l e  had previously performed o r  could perform 
a l l  those duties, but had become o f  such phys ica l  cond i t i on  as t o  make i t  
impossible f o r  her t o  s a t i s f a c t o r i l y  perform her work assignments. 

Procedurally, Ms. L i t t l e  should have been informed t h a t  the D i v i s i on  intended 
t o  impose a l l  o f  the E d i t  and Review Clerk duties, and t h a t  f a i l u r e  t o  perform 
a l l  of . those dut ies  would r e s u l t  i n  d i s c i p l i na r y  ac t ion  described i n  Per 
308.03. Given the weight o f  the  evidence, the Board would have been i n c l i n e d  
t o  uphold the terminat ion had the  D iv i s ion  issued p r i o r  l e t t e r s  o f  warning f o r  
unsat is factory work, and could document t h a t  Appellant had r e l i e d  upon her 
i n a b i l i t y  t o  perform such work as an excuse f o r  unsat is fac tory  performance. 
I n  t h i s  instance, however, the  record can not  support such a conclusion. 

The Board hereby orders t h a t  the terminat ion o f  Pear l  B. L i t t l e  be rescinded, 
and t ha t  Appellant be re ins ta ted  w i t h  back pay and benef i ts ,  l e s s  any 
compensation received by the  Appellant from other employment o r  unemployment 
compensation. Further, the Board orders t ha t  the l e t t e r  o f  te rminat ion be 
revised and reissued as a f i r s t  l e t t e r  o f  warning f o r  unsat is fac tory  work 
under the provis ions o f  Per 308.03( j) . 
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Should t h e  appe l lan t  b e l i e v e  h e r s e l f  t o  q u a l i f y  as a handicapped person under 
Sect ion  504 o f  the  R e h a b i l i t a t i o n  Act, she should so n o t i f y  t h e  D i v i s i o n  o f  
Human Services, s t a t i n g  t h e  bas is  upon which her c la im  i s  made. I f  she i s  
deemed t o  q u a l i f y  as a handicapped person under the  p r o v i s i o n s  o f  Sect ion  504, 
Ms. L i t t l e  and the  D i v i s i o n  o f  Human Serv ices s h a l l  immediately e n t e r  i n t o  
d iscussions lead ing t o  a p l a n  o f  reasonable accommodation. 

Nothing i n  t h i s  dec i s ion  s h a l l  be construed as t o  prevent  t h e  D i v i s i o n  o f  
Human Serv ices from imposing d i s c i p l i n a r y  a c t i o n  a l lowable,  under t h e  Rules o f  
t h e  D i v i s i o n  o f  Personnel. 

. THE PERSONNEL APPEALS BOARD 

cc: Michael  C. Reynolds, General Counsel 
S t a t e  Employees1 Assoc ia t ion  . 

Jan D. Bcauchesne, Human Resource Coordinator 
~ i v i s i o n  o f  Human Serv ices 

V i r g i n i a  A. Vogel 
D i r e c t o r  o f  Personnel 

David S. Peck, Ass i s tan t  A t to rney General 


