PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Alan McDonald
Docket #98-1-3
In Re: Appdlarz's Clarification of &his Request for Rehearing
May 6,1998

On March 20, 1998, the Board received Mr. McDonald's Request for Rehearingin the
above-titled appeal. In that request, the appellant argued that he had been denied afair
hearing because of apurported familiarity between one of the Board members and one of
the State's witnesses. The State's Objectionto that Motion wasreceived on March 27,
1998. On April 3, 1998, the Personnel AppealsBoard issued adecision alowingthe
appellant ten daysin which to submit a statement clarifying therequest. Specifically, the
appellant was directedto: 1) provideadetailed description of the alleged conflict, 2)
identify those persons allegedly involvedin the conflict, and 3) explain how the appellant
believed his rightsto afair hearing were compromised by the alleged conflict. The Board
received the appellant'sresponse on April 13, 1998.

A properly filed motionfor rehearing must set forth fully every ground upon whichitis
alleged that the decision or order complained of was unlawful or unreasonable, or it must
offer additional evidence that was not available a thetime of the original hearing. With
that standard in mind, the Board respondsto the appellant's allegationsas follows.

1 Mr. McDonald argued that the Board overlooked evidencethat Mr. Asbury had
ordered him to alter certain documents which were |ater entered as evidenceof the
appellant'srolein the Billy B. incident. He also argued that the Board gave little
attentionto thefact that Mr. Asbury had served asthe SEA representativeat the
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appellant's pre-termination meeting, athough Mr. McDonald specifically had
requested different Association representation. Mr. McDonald said that after Brad
Asbury had concluded his testimony, Mr. Johnson, amember of the Board, asked
the witness how he was doing and how "'things as aHouse Leader™" were going.
Mr. McDonald argued that the exchange, .. .clearly show[ed] that [the Board
member] knew Brad prior to him being ahouse leader or clearly knew him."" Mr.
McDonald argued that, “.. .because of them talking in such a friendly way,"" he

knew he would not get afair hearing.

As a procedural matter, the appellant failed to raise theissuein atimely fashion. If the
exchangeof pleasantriesbetween Mr. Asbury and Mr. Johnson caused the appellant to
believethat hewould not receiveafair hearing, he should haveraised theissue at the
hearing, providing the parties an opportunity to consider whether or not a conflict of
interest existed. Infact, no conflict exists. None of the Board membersknew Mr.

Asbury personaly. The exchangeof pleasantries between Mr. Johnson and Mr. Asbury
was simply that.

2. Mr. McDonad argued that in reaching its decision, the Board overlooked
evidence, includingthat: 1) Mr. Asbury had ordered the appellant to ** change
documents," 2) the investigator's review was incompl ete because he did not
interview all of the residents of East Cottage and did not interview the appellant at
all, and 3) the agency "violated hisrights" by having Mr. Asbury serveasthe
Association representativeat the pre-termination meeting.

Inasmuch as the Board found that the types of documents described by Per 1001.08(b)(6)
did not include thelogs, reportsor statements that the appellant allegedly falsified,
discussion of the evidencerelated to that chargewas limited. The appellant hasfailed to
demonstratethat absence of such discussion makesthe Board's decision unlawful or

unreasonable.
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Initsdecision, the Board found that the investigator had interviewed those students and
staff *"who had been identified as possiblewitnessesto theincident,” and that the
investigator had not interviewed Mr. McDonald in case the appellant was | ater charged
criminally for hisconduct. (See Finding#18.) The Board also made a specific finding
that Mr. McDona d wanted someone other than Mr. Asbury present as the SEA
representativeat his pre-termination meeting, but that the agency was unwilling to delay
themeeting. (See Findings#24 and #25.) The appellant failed to specify what "rights’
the agency violated, or how these specific factors contributed to the alleged violation.

3. Mr. McDonad argued that the State's witness, Kelly Healey, was uncertain
whether or not the appellant actually struck Billy B.

The appellant has misstated the evidence. Ms. Healey testified that she saw Mr.
McDonaldstrikeBilly B. However, because of her vantage point, shewas unableto say
specifically where on the upper body the blow landed, or whether the appellant had used

an open hand or aclosed fist when he struck the student.

4, The appdlant argued that the State did not "' prove [its allegations] beyond a

reasonable doubt.”

First, the standard of "' proof beyond areasonabledoubt™ that appliesin criminal casesis
not the same standard applied in civil matters and administrativeappeals of this nature.

On the weight of the evidence, the Board was convinced that Mr. McDonald violated Per
1001.08(a)(4) by being the demonstrated aggressor in afight or attempt to injure another

person in theworkplace, and therefore was subject to immediate termination.

The appellant failed to demonstrate that the Board's decisionin this matter was unlawful

or unreasonablein light of the evidencereceived. For the reasons set forth above, the

Board voted unanimoudly to deny Mr. McDonald's request for rehearing, and to affirmits
earlier decision.
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THE PERSONNEL APPEALSBOARD

Witit Bori—

Mark J. ]{énnéﬁ:, Chairman

(Mr. Johnson took no part in consideration

of this motion for rehearing)

Robert J. Johnson

§§?trick H. Wood ¢

CC: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Alan McDonald, 40 Seton Dr., Bedford, NH 03110
Frances DeCunto, HR Coordinator, youth Development Services, 1056 N. River
Rd., Manchester NH 03104-1998
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PERSONNEL APPEALS BOARD
25 Capitdl Street
Concord, New Hampshire 03301

Telephone(603) 271-3261

Appeal of Alan McDonald
Docket #98-T-3
Response to Appellant’s Request for Rehearing and State's Objection
April 3,1998

The New Hampshire Personnel AppealsBoard (Bennett, Johnson and Wood) met on Wednesday, April
1, 1998, under the authority of RSA 21-1:58, to consider Mr. McDonald's Request for Rehearing and the
State's Objectionto that Request.

At the hearing on the merits of Mr. McDonald's appeal, neither of the partiesraised an objection to any
member of the panel convenedto hear the matter. In his Request, however, Mr. McDonald has alleged
that a Board member and awitnessfor the State knew one another, thereby creating a conflict. In her
Objection, Ms. DeCunto argued that the appellant provided no informationasto theidentity of the Board
member or the nature of the alleged conflict. Having considered the Request and Objectionin light of
theBoard's decisionin thismatter, the Board voted unanimously to allow Mr. McDonald ten days from
thedate of thisorder in whichto submit to the Board and to the Department of Y outh Devel opment
Servicesa statement clarifying his Request. In his statement, the appellant shall: 1) provide adetailed
descriptionof thealleged conflict, 2) identify those personsallegedly involved in the conflict, and 3)
explain how the appellant believeshisrightsto afair hearing were compromised by the alleged conflict.

FOR THE PERSONNEL APPEALSBOARD

N i s St

Mary Steele, Executive Secretary

cc: VirginiaA. Lamberton, Director of Personnel
Alan McDonad, 40 Seton Dr., Bedford, NH 03110
FrancesDeCunto, HR Coordinator, Y outh Development Services, 1056 N. River Rd.,
Manchester NH 03104-1998
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Alan McDonald
Docket #98-T-3

Department of Youth Development Services

February 18, 1998

The New Hampshire Personnel Appeals Board (Bennett, Johnson and Wood) met on October 8,
1997, and on October 29, 1997, under the authority of RSA 21-1:58, to hear the appeal of Alan
McDonald, aformer employeeof the Department of Y outh Development Services. Mr. McDonald,
who was represented at the hearing by SEA Chief Negotiator Ward Freeman, was appealing his
termination from employment, effective July 12, 1997, on chargesthat he was the aggressor in a
fight or an attempt to injure another person in the workplace, and that he willfully falsified an

agency record. Frances DeCunto, Human Resources Coordinator, appeared on behalf of the agency.

Therecord in thismatter consists of the pleadings submitted by the parties, orders and notices
issued by the Board, the audio tape recording of the hearing on the meritsof Mr. McDonald's
appeal, and exhibits entered into evidenceas follows:

State's Exhibits

A. June 20, 1997, Assault InvestigationReport (with attachment) submitted by DY DS Training
Officer Wayne Eigabroadt

Training Records - dated 7/29/96 - Aggression [sic] Management

Policy and Procedure Manual - Incident Repo ting and Review
Policy and Procedure Manual - Incident Reporting and Review
December 28, 1996, |etter from Ken Goonan to Brad Asbury re: AlanMcDonald

m©o O W
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F. Performance Summary for Alan McDonald dated 3/10/97

G. Department of Y outh Devel opment Services EmployeeRules and Regul ations

Appellant's Exhibits

1 Aggression Management Training Class Objectives

2 Training Recordsfor Alan McDonald - 3/1/96 to 3/1/97

3. Performance Summary for Alan McDonald dated 3/10/97

4 June 24, 1996, letter of commendation from Robert Decker to Alan McDonald

Thefollowing personsgave sworn testimony:
Virgil Bossom, Training Development Manager
Wayne Eigabroadt, House L eader assigned to training
Kelley AnnHealey, summer Y outh Counselor | trainee
Jane Merrill, R.N.
Stephanie Kalipolites, Y outh Counselor I1I
SteveMurphy, Y outh Counselor I
Brad Asbury, House L eader
Philip Nadeau, Director of Residential Services
John Biron, Y outh Counselor 11
Robert Kukla, Assistant House L eader
Alan McDonald, Appellant

Beforereceiving evidenceor hearing the parties opening statements, the Board granted aMotion to
Sequester, and a Motionto Protect the Record. The Chairman instructed the witnesses not to
discusstheir testimony with any other person who might be awitness, and further instructed them
that when they were called to testify, to use only first names and last initial swhen identifying any of
the juvenilesat thefacility. The Board further agreed to redact from the record any referencesto

juveniles full namesin the event that arecord was subsequently produced.
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The State alleged that on June' 11, 1997, Mr. McDonald provoked and assaulted ajuvenilein his
care, hitting the student, yelling and swearing at him, and placing himin an unauthorizedrestraint,
thereby violating the agency's policiesand procedures and Per 1001.08 of the Rules of the Division
of Personndl. The Statealso alleged that the appellant willfully misrepresented information in
written reports about theincident, thereby willfully falsifying an agency record in violation of Per
1001.08.

The appellant argued that the student had instigated the incident which had resultedin his restraint.
The appellant argued that the student was verbally and physically threatening, and that the
appellant's response to those threatswas areasonableexercise of his judgment in handling a
potentially dangeroussituation. He also argued that his reporting of theincident was accurate and

timely, and that he had made no attempt to fal sify agency records.

Having considered the documentary and testimonial evidencereceived, and in light of the parties

arguments, the Board made the foll owing Findings of Fact:

1. Atal relevant times, Alan McDonald, the appellant, was working as a'Y outh Counselor IT
assigned to East Cottage at the Y outh Development Center.

2. Aspart of their training, Y outh Counselorsare required to successfully completeacoursein
Aggression Management, and to sign an Aggression Management Agreement which includes
thefollowing provision: “The need or use of physical interventionswill only be consideredin
.Situationgposing seriousrisk of physical harm to the client or others. Any actua use of physical
aternativeswill be determined by the best judgment, intent, reasonable use of force and |east
restrictiveoption under the circumstances and only those techniques that are demonstratedin
thisclass."

3. In Aggression Management, employees are taught to avoid physical confrontationsif possible.
They also aretaught that if they have personal issues with aresident, whenever possible another
available staff person should be asked to interveneto keep the Situation from escalating.

4. Mr. McDonald completed the Aggression Management Training program and signed the
Aggression Management Agreement on August 12,1996.
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5. "Billy B." wasaresident of East Cottage on the morning of June 11, 1997. Until the June 11,
1997, incident, no staff person, including Mr. McDonald had ever had to engagein aphysical
interventionor restraint with Billy B.

6. Billy B. wasregarded by staff as mouthy, manipulativeand resentful of authority, but none of
the staff who testified considered him pliysically threatening.

7. Onthemorning of June 11, 1997, Mi-. McDonad was working the 6:00 a.m. to 2:00 p.m. shift,
and wasinvolvedin a conversationwith one of tlieresidents, “Dan K.,” about the student's
missing soap dish. The student was upset.

8. Billy B., who was seated at a nearby tablein the O.O.C. (out of community) area, made a
remark about who was responsiblefor the missing property, saying something to the effect of,
"Whosefaultisit, Al?"

9. WhileBilly wasstill seated, Mr. McDonad approached the student, yelling a him to mind his
own f---ing business, and struck Billy B. inthe upper body area.’

10. Billy B. jumped to his feet and yelled at the appellant, pointing at him, telling him to leave him
aloneand not hit him again.

11. Mr. McDonald grabbed him and shoved him back toward thewall, pinning him therewith his
hand near the student's throat.

12. Y outh Counsel or John Biron, who was nearby but with his badcto tlieincident, heard the
commotion and went to seeif Mi-. McDonald needed help.

13. Mr. Biron | ater reported that when he arrived, liesaw tliat Mr. McDonald had one hand on the
student's arm and the other on the student's chest near his collar bone. He reported that Billy
was not struggling.

14. Mr. McDonald then took Billy upstairsto hisroom and locked him in. He notified Operations
that the student had been given aroom confinement. He did not inform Operationsthat he had
restrained the student.

15. Mr. McDonald, who admitted that lie had adifficult relationdiip with tlie student, did not seek
assistance from any of the other Y outh Counselors on duty on the floor.

16. Therestraint was not reported until sick call, when Jane Merrill, R.N. wasinformed. In her |ater
report, sheindicated that the student had alump on the badc of his head the size of aquarter,
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that his neck was quitered, and that her observationswere consistent with the student's report
that Mr. McDonald had pushed his head into awall.

17. Mr. McDonald made two log entriesabout the Billy B. Incident. Thefirst read, ""When talking
to Dan K. in the OOC area, Billy got mouthy and was escorted to hisroom by myself (Alan
McDonald). Operationsnotified of room confinement.”" The second entry, listed as
" ContinuationB." read, ""When Billy opened hismouth whenin the ooc area, | instructed him to
tell him to keep his mouth and nose out of other peoplesbusiness. - He responded with a hostile
look and screamed don't touch me or leaveme alone. | then took Billy by hisleft shoulder and
mid upper body and held him against thewall to instruct him to keep quiet and to be respectful.
This[h]as been an ongoing thing with Billy & hismouth problems. Incident Report Done.
Nursenotified at sick call.”

18. Mr. Eigabroadt, the House L eader assigned to conduct an investigation of the incident,
interviewed a number of the students and staff who had been identified as possible witnessesto
theincident. He did not interview Mr. McDonald in the event that subsequent criminal charges
werefiled.

19. Among the staff on duty at East Cottage on the morning of June 11, 1996, the individual with
the best vantagepoint to witnessthe entireincident wasKelley Healy, a summer staff person.

20. Ms. Healy did not intervenewhen theincident occurred, expectingthat either John Biron or
StephanieKalipolites, who were both on duty in the area at that time, would step in.

21. Ms. Healy did not report theincident. Two days later when she asked another staff person for
adviceon what to do shewastold, "Don't bring it upon yourself. Wait until someone asks
you."

22. Mr. Biron and Ms. K alipolites, who were both asked to completewitness statements, reported
that they were unaware of theincident until they saw Mr. McDonald restraining the student
againgt thewall.

23. Wayne Eigabroadt submitted his completed investigationreport to Phil Nadeau, Director of
Residentia Services, informing him that in his opinion, Alan McDonald had, without
provocation, assaulted Billy B. by first hitting him oncein the upper body area, then grabbing
him by the neck and shoving him against thewall.
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24. Mr. Nadeau told McDonald to report to his office on June23rd, and told him he could havehis
SEA representativepresent.

25. Mr. McDonald asked for an SEA representativeother than Brad Asbury. When it was
discoveredthat no one else wasimmediately available, Mr. Asbury was asked to sit in on the
meeting with Mr. McDonald, Mr. Nadeau, and Operations Officer Robert Boisvert and Training
Officer Virgil Bossom.

26. During the meeting, Mr. McDonald admitted that he might have used profane language during
theincident, but he denied provoking theincident, hitting the student, using an unnecessary
restraint, or falsifying recordsby making an incompl eteor inaccurate accounting of the incident.

27. Commissioner Favreau, in consultationwith Mr. Nadeau, dismissed Mr. McDonald.

Rulings of Law
A. Per 1001.08 () of the Rules of the Division of Personnel states, "' Dismissal shall be considered

themost severeform of discipline An appointing authority shall be autliorized to take the most
severeform of disciplineby immediately dismissing an employeewithout warning for offenses

such as, but not necessarily limited to, tlie following.”

-B. Thelisted offensesinclude Per 1001.08 (a)(4), "'Being the aggressor in afight or an attempt to

injure another personin the workplace.”

C. Per 1001.08(b) of the Rules of the Division of Personnel states, “In cases such as, but not
necessarily limited to, the following, the seriousnessof tlie offensemay vary. Therefore, in
someinstancesimmediatedischargewithout warning may be warranted while in otlier casesone
written warning prior to dischargemay be warranted.”

D. Thelisted offensesinclude Per 1001.08 (b)(4), " Willful falsification of agency records
including, but not limited to: a. Requestsfor annual leave, sick leave, civil leaveor military
leave; b. Payment vouchers or audit documents; c. Requestsfor payment of overtimeor
compensatorytime; d. Personnel action forms and dligibility for employment forms; e.
Applicationsfor employment.”

E. Paragraph1 of the Department of Y outh Devel opment Services EmployeeRules and
Regulationsstates, "' Failureto comply with any of the following provisionsshall be causefor
disciplinary action in accordancewith the Rules and Regulations of the Division of Personnel.™
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F. TheDepartment of Y outh Devel opment Services Employee Rules and Regul ations states,
"DISCHARGE FROM EMPLOYMENT MAY RESULT IF YOU VIOLATEANY OF THE
FOLLOWINGPROVISIONS. ITISNODEFENSETHAT A YOUTH MIGHT HAVE
CONSENTED TO YOUR DOING ANY OF THE ACTS DESCRIBED BELOW OR THAT
YOU DID ANY ONE OF THEM WITH GOOD INTENTIONS. THE FOLLOWING
PROVISIONSMUST BE STRICTLY OBEYED."

G. Paragraph 25 of the Department of Y outh Devel opment Services Employee Rules and
Regulations, which followsthe above caution, states, Y ou shall not strike or restrain ayouth
unlessnecessary to defend yourself or another person as prescribed by the Techniques to
Manage Aggressive Behavior Policy. In all casesphysica contact should be alast resort and
only after other measures havefailed, the amount of forcenecessary to safety restrain ayouth

may be used.”
Decision and Order

TheBoard does not find that Mr. McDonald willfully falsified agency records. Accordingly, the
Board found that he did not violate Per 1001.08 (b) of the Rules of the Division of Personnel. There
Isampleevidencethat Mr. McDonald madeincompl ete and inaccurate reports of theincident, and
the Board understandsthe agency's reasoning and that employeeswho engagein such conduct
should be subject to disciplinary action. However, the types of agency records described by Per
1001.08 (b)(6) appear to relateto only employment and fiscal information, and are not sufficiently
similar in natureto the logs, witness statementsand incident reports at issuehere to warrant a
finding that Mr. McDonad engaged in willful falsificationof agency records as contemplated by the
rule. If the agency intendsto take disciplinary action based upon an employee’s inaccurate or
incompletereporting of an incident, the Board would recommend that |anguage describing such

conduct as aviolation subject to disciplinebe incorporated into itsRules and Regulations.

On theremaining charge, thereis virtually no credible evidenceto support Mr. McDonald's claim
that Billy B posed athreat of physical violenceto himself or to any other person in East Cottage at
the time of the June 1Ithincident sufficient to warrant the use of arestraint or physical force of any
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kind. On the contrary, the most credible evidencewas given by Kelley Healy, who had the best
view of the incident from start to finish. Despite attemptsto discredit Ms. Healy's testimony, the
appellant failed to persuade the Board that Ms. Healy's report exaggerated the events she witnessed,
or that her report was somehow tainted by her inexperience. Infact, by giving afull and accurate
report, Ms. Healy ran therisk of alienating her co-worlters, as evidenced by the advice she received
to not "*bring it upon [her]self” and to "wait until someone ask[ed her]." Evenif the Board wereto
havefound that because of her inexperience, Ms. Healy's testimony should have been given less
weight, her report of theincident is consistent with Jane Merrill’s nursing report, and is also

consistent with the student's own report as relayed by Investigator Eigabroadt.’

Viewing the testimony of John Biron and StephanieXKalipolites in the light most favorableto the
appellant, the simplefact isthat they didn't see anything or know anything that would support the
appellant's claim that his actionswere excusable, or should be viewed as a controlled and
acceptableresponseto aperceivedthreat. Neither of them waswilling to testify that Mr.
McDonald's restraint, evenif justified, was an approved fonn of restraint. Furthermore, all the
other witnesses, including Mr. Kultla, testified that in their experience, Billy had never posed a
physical threat and had never required arestraint.

The evidencereflectsthat Mr. McDonald responded to averba affront with physical force. He
escalated that verbal exchangeto aphysical confrontationby approaching the student, striking the
student, grabbing the student by the neck, and shoving the student into awall while yelling
profanitiesat him. Hethen restrainedthe student, using an unauthorized and unnecessary restraint,
after which he confined the student to hisroom. Mr. McDonald's actionsfollowing the incident
givefurther credenceto the State's allegationsthat Mr. McDonald knew that physical intervention
was unwarranted and constituted a violation of the Department's rules. Altliougli required to
immediately report arestraint, Mr. McDonald only informed Operationsthat the student had been

' Inthe absence of eye-witnesstestimony to corroborate Mr. Eigabroadt'sfindings, his report would have been given no
weight. Whilethe Boardis not bound by the rules of‘evidence and can accept hearsay evidence, the Board finds "trial
by investigator' completely unacceptable. Partiesare admonished to limit testimonial evidenceto that provided by
witnesses who can offer the best and most proximate evidence. In most circumstances, the testimony of those witnesses
who are unableto present such evidencewill be excluded.
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S ) Robert J. Johosy Commissioner

escorted and confined to hisroom. A report of the restraint was not made until sick call, and then

only after the student had requested an Ombudsman's report.

On al the evidence, the Board found that Mr. McDonald's actionswerein violation of Rule 25 of
the Department of Y outh Development Services Employee Rules and Regulations, and in violation
of Per 1001.08 (2)(4) in that he was the demonstrated aggressor in afight or attempt to injure
another personintheworkplace. Having made such afinding, the Board voted unanimously to
deny Mr. McDonald's appesl.

THE PERSONNEL APPEALSBOARD

THott L

Mark J. Bénnett, Chai rrhan

el
-

e

A

Patrick H. Wood, Cbmmissioner

cc:  VirginiaA.Lamberton, Director of Personnel, 25 Capitol Street, Concord, NH 03301
Ward Freeman, Chief Negotiator, State Employees' Association, PO Box 3303, Concord,
NH 03302-3303
Frances DeCunto, HR Coordinator, Department of Y outh Development Services, 1056
North River Road, Manchester, NH 03104-1998
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