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Appeal of Donald W. Murdock
Department of Transportation
Docket #2006-T-005
(NH Supreme Court Case No. 2007-297)
July 9,2008

On May 31,2006, the New Hampshire Personnel AppealsBoard issued its decision inthe
above-titled appeal, upholding Donald Murdoclc's July 15,2005 termination from
employment. The appellant timely filed aMotion for Reconsideration/Rehearing, which
the Board denied by order dated March 28,2007. The Board's decision was appealed to
the NH Supreme Court, and the Court issued an Opinion on February 15,2008, affirming
in part, reversingin part, and remandingthe matter to the Board "...for further
proceedings, if any, consistent with [the Court's] opinion."

In accordance with the provisions of RSA 21-1:58 and Chapters Per-A 100-200 of the NH
Code of AdministrativeRules, the Board scheduled the matter for hearing on Wednesday,
April 2, 2008, but later postponed the hearing after receiving notice that one of the parties
would be unableto attend because of amedical emergency. The matter was rescheduled
for hearing on July 9,2008.

At the scheduled meeting, Attorney John Vanacore appeared on Mr. Murdock's behalf.
Assistant Attorney General Lynmarie Cusack appeared on behalf of the Department of
Transportation. After disc'ussionbetween the parties, the parties advised the Board that
they had agreed to settle the appeal, subject to approval by the Board and the Attorney
General. (

Having carefully considered the terms of that agreement, the Board voted unanimoudly to
adopt the agreement as an order of the Board.

For the Personnel AppealsBoard

cC: Karen Hutchins, Director of Personnel
John Vanacore, Attorney, Counsel for Mr. Murdoclc
Lynmarie Cusack, Assistant Attorney General, Transportation Bureau
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THE STATE OF NEW HAMPSHIRE

PERSONNEL APPEALSBOARD

Appeal of Donald W. Murdock
Docket No. 2006-T-005

CONFIDENTIAL SETTLEMENT AGREEMENT

NOW COM E the Department of Transportation, by and through the Office of the

Attorney General and Donad Murdock (herel naftef" parties') in the above-entitled action

and agreethat the case will be settled and marked as follows:

1. Mr. Murdock will beTeinstated with full back pay and benefits from July 16,

2005 through July 9,2008. )
-2 Mr. Murdock resigns effective.July9,2008.

3. Mr. Murdock accepts and the State will tender $125,000.00 lump.sumin lieu

of full back pay and benefits. It isunderstood that Mi-.. Murdock will beresponsiblefor all

. 'taxes.

4, It is'al so understood that for the datesfrom July 16,2005 through July 9,2008,

theState will contributeto the retirement system as it would for any full time, permanent

employee.
5. This Agreementis contingent upon Personnel AppealsBoard approva and
order, as well as approval from the Attorney Generd.

6. In consideration of'the foregoing settlement and other good and valuable

.. congderation, Mr. Murdock does hereby knowingly and voluntarilyrelease, remise and

forever dischargeNHDOT, the State of New Hampshire, and their employees,
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representatives, officers, director, administrators, attorneys, predecessors, successors and/or
assigns, from any and all actions or causes of action, suits, debts, claims, complaints,
contracts, 'contrbvérsie& agreements, promises, payments, damages, clamsfor attorneys’
fees, costs, interest, punitivé damages, judgments and demands whatsoever, in law or equity,
that it now has, may have, ever had, or ever will have, whether known or unknown,
suspected or unsuspected, asserted or unasserted, arising from orrel atingto the Personnel
Action that was the Subject of Docket PAB 2006-T-205.

7 . DOT agreesto takeall actions necessary t6 éf'fectuate theterm?of this
Ag'reer'nent inatimely fashion.

8, Itisfurther agreedthat this Agreement fully and completely expresses the

Parties agreements andthat there are no collateral or outsde agreements or understandings
of any klnd which affect its meaning. . Both parties-have had the opportunity to have counsel

reviewthis Agreement prior to.itsexecution;

pas -1-0 % (@ﬂwqﬁa—

The Stafe of New Hampshire
‘Department of Transportation
Lynmarie'C. Cusack

. Assigtant Attorney General

- @%}D\/ LP Q/

Vanacore, Esqiiire
C unsel for Donald Murdock

. Date:. )~ 9-0 § /,gma/éa/%/&/tm

Donad Murdock




PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

July 14, 2008
Assistant Attorney General Lynrnarie Cusack
Department of Justice
33 Capitol St.
Concord, New Hampshire 03301
Attorney John Vanacore
Vanacore Law Office
19 Washington St
Concord, NH 03301
Re: Settlement Agreement — Appeal of Donald W. Murdock
Enclosed please find the signed order of the Board in the above-titled appeal .
Pleasefeel freeto cdl if you have any questions.

Sincerely,

T Steee

Mary AnnSteele, SPHR
Executive Secretary to the NH Personnel Appeals Board

enclosure

TDD Access: Relay NH 1-800-735-2964




PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271- 3261

Appeal of Donald Murdock
Notice of Scheduling'
February 26,2008

On February 15,2008, the New Hampshire Supreme Court issued its Opinion in the
Apped of Donald Murdock (PAB Docket #2006-T-005, NH Supreme Court Case No.
2007-297), concerning the Personnel Appeals Board's decision affirming Mr. Murdock's
terminationfrom employment following hisreceipt of threelettersof warning for the
same offense. Inits Opinion, the Court affirmed that portion of the Board's

decison refusing to hear Mr. Murdock’s second mitten warning, asit was not timely
filed. The Court also affirmed the Board's decision with respect to the third written
warning, agreeing that the Board made sufficient factual findingsto uphold the warning.
The Court reversed the Board's decision with respect to the State's interpretation of the
Personnd Rules regarding those three warnings being issuedfor "the same offense,”
thereby reversing the Board's decisionto uphold Mr. Murdock'stermination under the
provisonsof Chapter Per 1000. Finally,the Court remanded the matter to the Board
"...for further proceedings, if any, consistent with [the Court's] opinion.”

In accordance with the provisionsof RSA 21-1:58 and ChaptersPer-A 100-200 of the NH
Code of Administrative Rules, the Board has scheduled this matter for hearing on
Wednesday, April 2,2008, at 9:00 am. in Room 411 of the State House Annex, 25
Capitol Street, Concord, NH 03301. The Board has scheduled one hour for this hearing.

TDD Access: Relay NH 1-800-735-2964




The only issue before the Board will be a determinationof the appropriateterms of
appellant's reinstatement under the provisionsof Chapter Per 1000 and RSA 21-1:58, 1.

Both partieshave aright to be represented by an attorney at their own expense.

FOR THE PERSONNEL APPEALSBOARD
\ i .
w%@% S

Mary Ann Steele, SPHR
Executive Secretary to the NH Personnel AppealsBoard

cc.  KarenHutchins, Director of Personnel, 25 Capitol St., Concord, NH 03301
Lynmarie Cusack, Assistant Attorney General, Department of
Justice/Transportation Bureau, 33 Capitol St., Concord, NH 03301
Attorney John Vanacore, VanacoreL aw Office, 19 Washington St, Concord, NH
03301-4352
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NOTICE This opinionis subject to motionsfor rehearing under Rule 22 as
wdl asformal revision before publication in the Nev Hampshire Reports.
Readersare requested to notify the Reporter, Supreme Court of New
Hampshire, One Charles Doe Drive, Concord, New Hampshire 03301, d any
editorial errorsin order that corrections may be made before the opinion goes
to press. Errors may be reported by E-mail at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning d their release. The direct address d the court'shome
pageis: http://www.courts.state.nh.us/supreme.

THE SUPREME COURT OF NBN HAMPSHIRE

Personnel Appeals Board
No. 2007-297

APPEAL OF DONALD W. MURDOCK
(New Hampshire Personnel Appeals Board)

Argued: January 16, 2008
Opinion Issued: February 15, 2008

Vanacore Law Office, d Concord (John G. Vanacore and Natalie J.
Friedenthal on the brief, and Mr. Vanacore orally), for the petitioner.

Kelly A. Ayotte, attorney general (Lynmarie C. Cusack, assistant attorney
general, on the brief and orally),for the respondent.

GALWAY, J. The petitioner, Donald W. Murdock, appeal s the decision d
the New Hampshire Personnel Appeals Board (PAB)affirming his dismissal
from employment by the respondent,,the Nev Hampshire Department o
Transportation (DOT)following hisreceipt d three written warningsfor the
same offense within afive-year period. N.H. Admin. Rules, Per 1001.08(b)(1)
(currentversion at 1002.08(c)(1)). We affirm in part, reversein part, and
remand.

We recite the facts as found by the PAB or as presented in the record.
The petitioner was hired by the DOT in February 1994. He worked in various
positionsuntil thefal d 2002, when he became the Highway Patrol Foreman
for one d the fourteen patrol sectionsin District IV. District IV isone d the six
maintenance districts within the State. In this capacity, the petitioner was




responsible for planning, scheduling and inspecting the work of hisfive-man
patrol crew in coordination with hisimmediate supervisor, Maintenance
Supervisor George Led, aswell asthe District Engineer, Douglas Graham. The
petitioner was also responsible for enforcing, among other things, DOT policies
and procedures within his section, and producing timely and accurate reports
d the work activities o his crew.

On May 12, 2003, District Engineer Graham issued the petitioner his
first letter of warning for transporting alcohol in his state vehicle contrary to
DOT policy. Specifically, it was alleged that the petitioner, after work hours,
purchased beer at alocal convenience store and transported the alcohol to his
homein his state vehicle. Thewarning cited the petitioner's "failure to meet
any work standard" under New Hampshire Administrative Rule, Per 1001.03
(a)(1) (currentversion at 1002.04(b)(1)) asgroundsfor the warning. The
corrective action provided,

As aHighway Patrol Foreman, you are expected to
set the standard for your Patrol Section. ... You
must ensure that you follow those rules and
standards in your own conduct and enforce those
rules and standards among the members o your
crew. Your failure to do so will result in further
disciplinary action up to, and including, your
discharge from employment.

The petitioner did not appeal the issuance o thiswarning.

On September 20, 2004, District Engineer Graham issued asecond |etter
d warning to the petitioner, again citing Per 1001.03(a)(1) (failureto meet any
work standard). Thiswarning resulted from the petitioner having allowed
Sports Illustrated swimsuit model calendar picturesto be displayed in the
workplace after he had been told to remove them. Although the petitioner
removed the picturesfrom display on the wall after being instructed to do so,
several werelater found "scattered about” on adesk within the office. The
warning stated that the petitioner's "failure to ensure aworkplacefree from the
potential for harassment . . . constitutes afailure to meet any work standard.”
In addition, the warning alleged the petitioner failed to maintain a safe
workplace, noting several tripping hazardsin the office, aswell asthe presence
d awash basin without the proper caution warnings, all constituting afailure
to meet any work standard. The corrective action for these various infractions,
aswith thefirst warning, generally instructed the petitioner that he must ,
follow, and ensure his crew followed, the applicable rules and standards.

The petitioner challenged this warning, seeking review through the
informal four-step review process outlined in the personnel rules, rather than a




direct appeal to the PAB. N.H. Admin. Rules, Per 202.01 (current version at
205.01). At each d thefirst three review steps, the warning was upheld after
the petitioner filed atimely appeal statement. However, at the fourth and final
step, the petitioner did not file his appeal statement within the prescribed
period d time, and was denied consideration. The petitioner appealed to the
PAB, which in November 2005 denied hisrequest as untimely.

On July 15, 2005, the petitioner was issued a third warning for failure to
meet any work standard. The warning detailed numerous alleged deficiencies
in the petitioner's conduct including exercising poor judgment in parking his
state vehicle outside o arestaurant later than the normal lunch hour and for a
period longer than thirty minutes. Specifically, District Engineer Graham
dleged he had observed the petitioner's state vehicle parked outside d a
restaurant at 1:15 p.m. and observed the petitioner leaving at 1:50 p.m. The
warning indicated that the petitioner showed poor judgment in taking alate
lunch, and also taking alunch that was at | east thirty-five minutes, five
minutes more than the permitted time. The warning also alleged the petitioner
had left work early without receiving prior approval from his supervisor and
had failed, on at least one occasion, to accurately document the work time o
his crew.

The warning also served as aletter d dismissal pursuant to Per
1001.08(b)(1), which permits dismissal d an employee after three written
warnings for the same offense within afive-year period. See N.H. Admin.
Rules, Per 1001.08(b)(1). The letter articulated the two previous written
warnings for failureto meet any work standard, in addition to the current
warning, as grounds for the petitioner's dismissal.

The petitioner appeal ed both the warning and his dismissal directly to
the PAB. Following a hearing, the PAB upheld the dismissal, concluding,

All three warnings issued to the [petitioner] were
issued in accordance with Per 1001.03(a). . . and
each was for the "same offense” as contemplated by
that rule, as each o the warnings arose from the
[petitioner's] lack o familiarity with, or disregard
for, the policies and procedures governing the
[petitioner's] responsibilities as a Highway Patrol
Foreman.

The petitioner filed a motion for reconsideration and rehearing, arguing that
the PAB’s interpretation o Per 1001.08(b)(1) was unreasonable and violated .
due process. In addition, the petitioner asserted that the PAB should have
waved hisfailure to meet thefiling deadline and considered his appeal o the
September 20, 2004 warning. The petitioner also argued that, with respect to




the July 15, 2005 warning, the evidence presented and the PAB's findings of
fact were insufficient to sustain hisdismissal, and further, that the PAB should
have reassigned him, rather than affirming his dismissal. The PAB denied the
motion.

Thisis an appeal from afinal decision o the PAB pursuant to RSA 21-
1:58, II (2000), RSA 541:6 (2007)and Supreme Court Rule 10. The petitioner
has the burden d demonstrating that the PAB's decision was clearly
unreasonable or unlawful. RSA 541:13 (2007). The PAB's findings o fact are
deemed primafacie lawful and reasonable. Id. We will affirm the decision
unlesswe are satisfied, by aclear preponderance d the evidence, that itis
unjust or unreasonable. See Appeal o Waterman, 154 N.H. 437, 439 (2006).

We review the interpretation of administrative rules de novo. Statev.
Elementis Chem., 152 N.H. 794, 803 (2005). "In construing rules, asin
construing statutes, where possible, we ascribe the plain and ordinary
meanings to words used." Appeal o Flynn, 145 N.H. 422, 423 (2000)
(quotationsomitted). Welook at the rule under consideration as awhole, and
not in segments. See Appeal o Alley, 137 N.H. 40, 42 (1993). "While deference
is accorded to an agency's interpretation o its regulations, that deference is not
total. We still must examine the agency's interpretation to determine if itis
consistent with the language o the regulation and with the purpose which the
regulation isintended to serve.” Id. (quotationomitted).

The petitioner first argues that the PAB misinterpreted Per 1001.08(b)(1)
when it concluded that his three written warnings were for the same offense.
Per 1001.08(b)(1) provides, "An appointing authority shall be authorized to
dismiss an employee pursuant to Per 1001.03 by issuance d athird written
warning for the same offense within aperiod o 5 years." The petitioner asserts
that, although each warning is categorized as afailure to meet any work
standard under Per 1001.03(a)(1), the actual conduct underlying each warning
isd such adifferent character that they cannot reasonably be considered the
same offense.

The State counters that the petitioner's three warnings all constitute the
same offense because, asfound by the PAB, the warnings"arosefrom hislack
of familiarity with, or disregard for, the policies and procedures governing [his]
responsibility as ahighway patrol foreman.” The State thus contends thatitis
not the actual behavior underlying the warning, but the more generalized type
d violation, here, the violation of policies and procedures, which must be
considered for purposes of dismissal under Per 1001.08(b)(1). The State also
suggests that the critical part d aletter o warningisits advised corrective
action, and, therefore, that should be the primary consideration for purposes o
Per 1001.08(b)(1). The State's interpretation isflawed in several respects.

()
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First, to read Per 1001.08(b)(1) as the State suggests requires us to
ignore several other provisions within the rules, and “[w]e will not interpret the
rulein such away asto render asignificant portion d it meaningless." Appea -
d City d Manchester, 149 N.H. 283, 287 (2003). Per 1001.03(a) provides,

An appointing authority shall be authorized to use
the written warning as the least severeform o
discipline to correct an employee's unsatisfactory
work performance or misconduct for offenses
including, but not limited to:

(1) Failure to meet any work standard;

(2) Unauthorized absences from work;

(3) Excessive unschedul ed absences even if
payment or approval for the leaveis
authorized;

(4) Sexual harassment;

(5) Exhibiting physically or verbally abusive
behavior in the workplace. . ;

(6) Working unauthorized overtime;

(7) Failureto report immediately to the
appointing authority the expiration d a
license or certificate required by the class
specification or supplemental job
description for performance d the duties o
aposition; and

(8) Unauthorized use or misuse d information
o communications systems.

N.H. Admin. Rules, Per 1001.03(a)(1)-(8). Under the State's interpretation,
every violation d any DOT policy, regulation, procedure, or class specification
responsibility amounts to afailure to meet any work standard under Per
1001.03(a)(1). It necessarily follows that the remaining listed categories are
merely superfluous, as, under the State's interpretation, any behavior these
categories embody would also fall under the failure to meet any work standard
provision. This problem is exemplified by the alleged conduct at issuein this
case - the petitioner's various warnings address behavior that arguably could
havefit other categories d the rule, but were ssmply framed as a failure to meet
any work standard. See N.H. Admin. Rules, Per 1001.03(a)(2) (warningfor
unauthorized absences), (af4) (warningfor sexual harassment).

The State's interpretation also nullifies Per 1001.08(b)(2), which permits
dismissal d an employee after five written warnings for different offenses
within afive-year period. See N.H. Admin. Rules, Per 1001.08(b)(2) (current
version 1002.08(c)(2)). If the"same offense" language d Per 1001.08(b)(1) was
intended to encompass the same types d violations, as the State suggests,




without any consideration of the actual behavior eliciting the warning, the ( \>
distinction articulated between sections (b)(1) and (b)(2) of thisrulewould be ‘
meaningless. Essentially, all violations would fall within the purview o the

failure to meet any work standard provision, and, without any consideration of

the underlying behavior, each warning would always constitute the "same

offense," negating the need for arule alowing dismissal for "different offenses."

Additionally, the State's interpretation contravenes the express purpose
of the written warning. Per 1001.03(b) requiresthat awritten warning contain
anarrative describing in detail the reason for the warning, and list specifically
the corrective action which the employee shall take to avoid additional
disciplinary action. N.H. Admin. Rules, Per 1001.03(b)(1)-(2). We have said,
"The purpose d the warning requirement isto notify employees that they have
committed an offense, and to instruct them on the proper future course of
conduct." Appeal o Gielen, 139 N.H. 283, 289 (1994). If the State's
interpretation were to prevail, however, the written warning would provide the
employee no meaningful guidance on how to avoid additional disciplinary
action, as any infraction may be deemed the same offense for purposes o
dismissal. Indeed, aswas the case here, employees would routinely receive
warnings for specific instances o misconduct and be instructed to "follow the
rules’ in order to avoid additional disciplinary action, only to be subject to
dismissal following any violation of those rules. Essentially, an employee, .
having recognized that a particular behavior is an offense, and avoided this <>
behavior in the future, would not be assured that his dismissal for the "same :
offense” i s prevented.

Read in the context of the rule asawhole, and in light of the purpose
behind awritten warning, it isclear the term “same offense” was intended to
permit dismissal following three written warnings for a particular behavior, and
not merely for any behavior that might be characterized as asimilar violation
under Per 1001.03(a). Furthermore, we are not persuaded by the State's
contention that the principal consideration for purposes of Per 1001.08(b)(1) is
the corrective action. We have recognized the importance o providing
corrective action within awritten warning in other contexts. See, e.g., Appeal
d Gielen, 139 N.H. at 289; Appeal o Fugere, 134 N.H. 322, 331 (1991).
However, although corrective action is arequired element under the rules and
anintegral part d the warning's purpose, similarity of corrective action is not
the appropriate measure for purposes o determining whether warnings
constitute the "same offense” under Per 1001.08(b)(1). The plain language o
Per 1001.08(b)(1) focuses on the nature o the offense itself, requiring that each
offense be the"same." The corrective action is the remedy to the offense, not a
part o the offenseitself. The rule makes no mention of corrective action, nor is
it clear to us how the remedy for a particular offense would be relevant to the
“same offense” determination, even if identical for several different behaviors.
Because the PAB’s interpretation d Per 1001.08(b)(1) wasin error, we reverse




its determination and remand for further proceedings, if any, consistent with
this opinion.

Because the validity o both his second (September 20, 2004) and third
(July 15, 2005) warnings may arise again in the future, we will address the
petitioner's challengesto them. With respect to the September 20, 2004
warning, which was on appeal at the time d the hearing, the petitioner submits
that the PAB should have used its discretion to waive the fifteen-day filing
deadline, and considered the merits o that appeal. Per 202.02 and Per 202.03
outline afour-step procedure through which an employee may dispute the
application d any personnel rule. See N.H. Admin. Rules, Per 202.01-202.03
(currentversion at 205.02-205.03). The rule providesthat, at each step, “[t|he
employee shall present adetailed written description d the basisfor the
dispute’ to the appropriate party within fifteen calendar days following the
preceding step's final decision. 1d. 202.02(a)(3); seeaso id. 202.02(b)(1), (c)2),
202.03(a). Here, the petitioner does not dispute that he.did not filethis
statement within the fifteen-day deadline when initiating the fourth step.
However, he argues that, because he had met all filing deadlines before this,
and because the DOT had failed to meet several d itstime limitations further
delaying his appeal, it was unfair for the PAB not to consider his appeal. We
are not persuaded.

The petitioner arguesthat it isunfair for the PAB not to consider his
appeal, despite thefact it was untimely, because the DOT had also failed to
meet several d itstime requirementsunder Per 202. N.H. Admin Rules, Per
202.02, 202.03. Likethetime constraints placed upon the petitioner, Per 202
sets a fifteen-day deadline for the reviewing party to render its decision on the
petitioner's appeal. Id. 202.02(a)(4), (b)(3), (c})(6), 202.03(c). Although not
specified by the petitioner, it appears from the record that, on at least one
occasion, the decision d a reviewing party was rendered after this fifteen-day
deadline. However, what the petitioner failsto noteis that Per 202 provides a
remedy in the event d such adelay. Specifically, the rule providesthat, should
adecision at any d thefour steps fail to be rendered within the prescribed
fifteen days, the employee"shall have the option" o proceeding to afurther
step in the appeal. See N.H. Admin Rules, Per 202.02 (a)(6), (b)(4), (c)(7),

202.03(e).

Here, the petitioner has not argued, nor does the record reflect, that he
ever avalled himsdf o this remedy in order to minimize the delay in his appeal.
Nor is there any evidence that he raised any objection to an untimely decision
by the reviewing party. Thus, the DOT was not without consequencesfor its
failure to satisfy this time deadline, had the petitioner chosen to enforce it.
Further, the Administrative Procedure Act requires administrative agencies to
follow their own rules and regulations. See Appea o Gielen, 139 N.H. at 288.
Per 202.04, titled “Invalid Appeals," provides, in pertinent part: "The following




matters shall not be subject to . . . appeal under Part Per 202: . . . (h)untimely
appeals.” N.H. Admin. Rules, Per 202.4(h) (emphasisadded). The petitioner
does not dispute that this appeal statement was untimely under the applicable
rules. Given these facts, we cannot conclude that it was error for the PAB to
decline to hear the petitioner's appeal .

Finally, the petitioner challenges the sufficiency o the PAB's ruling with
respect to hisJuly 15, 2005 warning, arguing that the PAB merely summarized
the evidence without making any findings of fact, and that itsruling is
therefore invalid. We disagree. RSA 541-A:35 (2007)requiresthat the PAB's
final decision include findings of fact and conclusions o law, separately stated.
It further provides that “[flindings of fact, if set forthin statutory language,
shall be accompanied by aconcise and explicit statement of the underlying
facts supporting the findings." Id. "The purpose o thisrequirementisto
provide this court with an adequate basis upon which to review the decision of
the administrative agency." Petition o Support Enforcement Officers, 147 N.H.
1,9 (2001).

Upon review d the PAB's decision, we conclude that the PAB's findings o
fact, coupled with the narrative decision followingits findings, provides
adequate basisfor our review. Although the specific finding o fact with regard
to the third warning appears only to set forth the DOT’s groundsfor issuing the
warning, the PAB used the third warning to supportits dismissal
determination, affirming the issuance o the warning. Thus, although the PAB
could have made more specific findings, the totality o its decision allows for
effectivejudicial review and provides a sufficient statement of the underlying
facts to support itsdetermination. We therefore will not vacateit on that basis.
Ci. Petition of Support Enforcement Officers, 147 N.H. at 9 (whenan agency
structures its decision solely by summarizing evidence and opposing views,
decision will be vacated and remanded).

Based upon our determinations above, we do not reach the petitioner's
remaining arguments.

Affirmed in part; reversed in part;
and remanded.

BRODERICK, C.J., and DALIANIS DUGGAN and HICKS, JJ., concurred.




PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Donald W. Murdock
Docket #2006-T-005
NH Department of Transportation
Board's Responseto Appélant'sMotion for Reconsider ation and Rehearing
And State's Objection Thereto

March 28,2007

On June 12,2006, Attorney Vanacorefiled aMotion for Reconsideration of the Board May 31,
2006 decision denying the Appeal of Donald W. Murdock regarding histermination from
s employment with the New Hampshire Department of Transportationfor having received three
) written warningsfor the same offense withinaperiod of fiveyears. Attorney Cusack filed the
State’s Objection to that Motion by letter dated June 19,2006.

Per-A 208.03 (b) of the Board's rules providesthat a motion for reconsideration and rehearing
“...shall set forth fully every ground uponwhichit is claimed that the decision or order
complained of isunlawful or unreasonable™ and that "*A motionfor rehearing in a case subject to
appea under RSA 541 shall be granted if it demonstratesthat the board's decision is unlawful,
unjust or unreasonable.” [Per-A 208.03 (€)]

Attorney Vanacore argued that:
1. Thethree written warningsissued to the Appellant were not actually for "*the same
offense," even though they were characterized by the Department'aswarningsfor the

offenseof "failureto meet any work standard."

TDD Access: Relay NH 1-800-735-2964



3. Becausethe Department of Transportation repeatedly failed to meet the deadlinesfor
timely responseto the Appellant's requestsfor informal settlement of his second written
warning, the Board should waive thetimely filing requirement imposed upon Mr.
Murdock and hear the appeal of his second written warning.

4. Theevidence against Mr. Murdock with regard to the third warning was insufficient and
thefindings of fact and rulings of law made by the Board with respect to that warning
wereinsufficient to sustain Mr. Murdock's dismissal.

Having carefully considered both the Appellant's Motion and the State's Objection, the Board
voted to DENY the Appellant's Mationfor the reasons set forth below:

1. "Failureto meet any work standard" is not merely a" catch-al'* as the Appellant suggests.

//\\

N~

Thework standard at issue in each of thewritten warningsinvolved the Appellant's lack of
familiarity with, and disregard for, the policiesand procedures governing his responsibilities
asaHighway Patrol Foreman. Asnoted inthe Board's May 31,2006 decision, ""All three
warningsissued to the Appellant wereissued in accordance with Per 1001.03 (a) of the NH
Code of Administrative Rules, and each wasfor the 'same offense’ as contemplated by that
rule, as each of the warningsarose from the Appellant's lack of familiarity with, or disregard
for, the policiesand procedures governing the Appellant's responsibilitiesas a Highway
Petrol Foreman." [PAB Decision, May 31,2006, Appeal of Donald Murdock]

. RSA 21-1:58, | providesthat in all cases, the Board may reinstate an employee or otherwise

change or modify any order of the appointing authority, or make such other order asit may
deem just. Asnoted in the Board's decision, the Board contemplated alternativesto
termination, and asked at the hearing on the merits of the appeal if it would be'possibleor
feasbleto return the Appellant to work at the DOT in anon-supervisory role. The Board
gave careful considerationto al the evidence and responses provided by the State's and the
Appdlant's witnessesin deciding to deny the appeal and uphold the decision to dismissthe
Appdllant. Asindicated inthe Board's original decision, taking all those factorsinto
consideration, the Board found no compelling reason to change or modify the decision of the

appointing authority.

Appeal of Donald W. Murdock
: . Docket #2006-T-005

Page 2 of 3




. 3. Atthefina step of theinformal settlement process defined by the Rules of the Division of

| Personnel, the Director of Personnel dismissed the Appellant's second written warning
appeal as untimely. The Appellantfailed to provideevidenceor argument to persuadethe
Board to reversethat decision. Further, during the course of the Appellant's termination
apped hearing, the Board heard the Appellant's testimony regarding that warning, and took
the Appellant's exceptionto that warning fully into consideration in reaching its decision to.
uphold the Appellant's terminationfrom employment.

4. Althoughthe Appellant disagreeswith the Board's conclusions regarding the sufficiency of
the evidence offeredin support of the Appellant's third and final warning, that disagreement
does not provide good cause to determinethat the conclusionsreached by the Board, or its
decision denying the appeal, was unlawful, unjust or unreasonable.

For al the reasons set forth above, aswell asthose argument articulated in the State's objection
to the Appellant's Motionfor Reconsiderationand Rehearing, the Board voted to DENY the

Appdlant's Motion and affirmits decisonDENY ING the Appeal of Donald Murdock.

" ThePersonne Appeals Board

John Reagan, Commissioner

cc.  KarenA. Levchuk, Director of Personnel, 25 Capitol St., Concord, NH 03301
Attorney John Vanacore, Vanacore Law Office, 19 Washington St., Concord, NH 03301
Assistant Attorney General Lynmarie Cusack, Department of Justice, 33 Capitol St.,
Concord, NH 03301
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Docket #2006-T-005
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The New Hampshire Personnel Appeals Board (Wood, Johnson and Reagan) met on Wednesday,
January 4,2006, and Wednesday, January 11,2006, under the authority of RSA 21-1: 58 and
ChaptersPer-A 100-200 of the NH Code of Administrative Rules, to hear the appeal of Donald
W. Murdock, aformer employee of the New Hampshire Department of Transportation. Mr.
Murdock, who was represented at the hearing by Attorney John Vanacore, was appealing his
July 15,2005, termination from employment as a Highway Patrol Foreman after receiving athird
written warning for failure to meet any work standard. Assistant Attorney General Lynnmarie
Cusack appeared on behalf of the State.

The record of the hearingin this matter consistsof pleadings submitted by the parties, notices
and ordersissued by the Board, the audio tape recording of the hearing on the meritsof the

appedl, and documentsadmitted into evidenceas follows:

State's Exhibits

1. July 15,2005 Letter of Warning and Letter of Dismissal issuedto Donald W. Murdock
by Douglas Graham, District Engineer (49 pagesincluding attachments)

2. February 1,2005 Letter from Lyle W. Knowlton, Director of Operations, to Donald W.
Murdock Re: Step IT Appeal for Letter of Warning Dated September 20,2004

3. Performance Evaluationsfor Donald W. Murdock dated 11/17/04, 11/10103 and 12/5/02

TDD Access: Relay NH 1-800-735-2964
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Appdlant's Exhibits

A. DOT/Murdock Letter of Warning Appeal Actions Sequence

Thefollowing persons gave sworn testimony:
Douglas Graham, District IV Highway Maintenance Engineer
GeorgeLed, District IV Highway Maintenance Supervisor
Carol Jeffery, Winter Dispatcher and Information Center Attendant
Christopher Flagg, District 1V Highway Maintenance Supervisor
Michad Pillsbwy, Administrator
Brian Cole, Bridge Maintainer
Donad Mwdock, Appellant (former Highway Patrol Foreman)

At the Appdllant’s request, the witnesses were sequestered.

For the convenienceof the parties, and in consideration of the fact that the Board had limited the
amount of time the State was permitted for cross-examination, the Board held open the record of
the hearing until Friday, January 21,2006, in order to allow the parties to submit additional
evidence. Nether party submitted further evidence by the date that the record of the hearing was
closed.

Narrative Summary of Events L eading Up to Dismissal

For purposesof highway maintenance activities, the Department of Transportationdividesthe
Stateinto six maintenance districts, each of whichis managed by a Highway Maintenance
Engineer. Didtrict IV, headquartered in Swanzey, also employstwo Construction Foremen, an
Assistant Construction Foreman, and officestaff. In District IV, which coversfo ty-twotowns,
the Highway Maintenance Engineer's responsibilitiesinclude assigning crews and providing
overall supervisionto approximately ninety full-timeemployeesaswell as some seasonal and
temporary employees. The District Engineer is authorized to hire, fireand disciplinestaff within
thedistrict. Themajority of the staff work in field crews assigned to one of fourteen patrol
sectionswithinthe district, with six to eight people working on each patrol crew. A Highway
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Patrol Foreman, who reportsto one of the two Maintenance Supervisors, provides direct
supervisionto crew membersin the assigned patrol section.

The Appdllant was hired on February 27, 1994, asaHighway Maintainer |. He waslater
promoted to Assistant Construction Foreman, where he worked independently and performed a
variety of construction and maintenancetasks statewide, reporting directly to Michadl Pillsbury,
who was then the State Maintenance Engineer. Although Mr. Pillsbury described the Appellant
as something of a“maverick” and said that he had to *'rein him in" from timeto time, he also
indicated that the Appellant earned a reputation for doing quality work and finding away to
complete whatever task he was assigned.

Inthefall of 2002, the Highway Patrol Foreman assignedto the 404 Patrol Section crew was
demoted. At thetime, the section wasin disarray and morale was extremely low. District IV
managers persuaded the Appellant to leave his position as Assistant Construction Foreman and
take over temporarily asthe Highway Patrol Foremanfor the 404 Patrol Section. At the hearing,
the State stipulated that there were significant performance deficienciesand low moraein that
section when the Appellant was assigned there, and that he successfullyturned the crew
around."

When the position of Highway Patrol Foremanfor the 404 Section subsequently was posted for
purposes of recruitment and selection, the Appellant applied for a permanent promotion. He was
selected and assigned to that position on February 21,2003.

Accordingto several of the witnesses, developing the skillsto supervise a patrol sectioninvolves
aggnificant "'learning curve.” Christopher Flagg, aDistrict IV Maintenance Supervisor and
persona friend of the Appellant's, suggestedthat it takesas many asfive to seven yearsfor a
Petrol Foremanto becomefully effectivein that position, and that some need more direct
supervision and counseling during that period. He noted that some individual s undergo a change
when they assumethat role, and the changeis not awaysfor the better, stating, *"What happens
within the beast at DOT, the workplace... they have so much leeway in those positions, as soon
asthey becomethe king, the attitude changes."” Although Mr. Flagg seemed to believe that some
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courseshort of terminationmight have been appropriatein this case, he testified that each of the
three warningsissued to the Appellant wasjustified.

Mr. Graham, Mr. Pillsbwy and Mr. Leel al attested to the Appellant's skills. None of them,
however, believed that alesser form of disciplinewould have been effective. They agreed that
demoting the Appellant or transferring him to another patrol sectionwould simply result in
moving the problem rather than eliminating it, and suggested that returning the Appellant to the
department in some other role could be extremely disruptive.

The Appellant described himself as someonewho could "think outsidethe box" and who would
do whatever it took to get ajob done. He described steps he had taken during histenure as
Highway Patrol Foremanto help the crew functionasateam. The Appellant testified that if his
supervisors had brought issuesto his attentionand had counseled him, rather than issuing written
warnings, he would have made the necessary corrections.

The Appellant testified that he understood he had made a mistake when he transported beer in his
State vehicle. Even though he was unfamiliar with the policy, he understoodthat his actions
constituted aviolation. Hetook exception to the other warnings, however, and said he believed
that he was dismissedfor reasons other than those articulated in the | etter of termination. He said
he suspected hisdismissal had somethingto do with what he described as a* heated

conversation between himself and Mr. Graham, but provided no further details of the alleged

exchange.

Having carefully considered all the evidence and arguments offered by the parties, the Board
madethe following findings of fact and rulings of law.

Findings of Fact:

1. AsthePatrol Foreman for the 404 Patrol Section, the Appellant was responsiblefor
planning, scheduling and inspectingthework of his patrol crew in coordinationwith his
Maintenance Supervisor and District Engineer. He aso was responsiblefor enforcing
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DOT policiesand procedures, and producing timely and accuratereports of work
activitieswithin the patrol section, aswell as purchases, expenditures, and payrolls.

. On May 12,2003, the Department of Transportationissued afirst letter of warning to the

Appdlant for faillureto meet any work standard. (State's Exhibit 1, p. 15.) Thewarning
indicated that the appellant had conducted personal businesswith a State vehicle, and had
transported beer inthat vehiclein violation of DOT Policy 205.01. Part of the corrective
action outlined in the warning advised the Appellant that, " As a Highway Patrol
Foreman, you are expected to set the standard for your Patrol Section and the employees
under your supervision. You must ensure that you follow thoserules and standardsin
your own conduct and enforce those rules and standards among the members of your
crew. Your failureto do so will result in further disciplinary action up to, and including,
your dischargefrom employment.” Thefirst letter of warning was not appealed and
remainsapart of the Appellant's file.

. In April 2004, when his supervisorshad difficulty reachingthe Appellant, and the

Appellant's crew did not know or would not disclosehis whereabouts, the Appellant's
supervisors counsaled him, advising him that he needed to improve his ability to be
reached. They aso advised him to improve communicationswith supervisorsand staff in
the District Office, and demonstrate better awarenessof public perceptionfor those
occasionswhen he parked his State vehicle at local businesses, or drove his vehicleon
roadwaysthe State was not responsiblefor maintaining. They also discussed appropriate
use of MATS, the Department's Maintenance Activity Tracking System, and timely
inputting of information into that system.

. On September 20,2004, the Department issued a second letter of warning to the

Appdlant for failureto meet any work standard. (State's Exhibit 1, p. 23.)) Theletter
cited the Appellant for allowing sexually suggestive calendar photosto be displayedin
theworkplaceafter he had beentold to removethem, and for failing to maintaina safe
workplace. According to the warning, the Appellant failed to maintain good
housekeeping in the patrol shed, permitting tripping hazardsto exist. The warning also
indicated that without his supervisor's approval, the Appellant had purchased and
installed a parts washer, had failed to post appropriateMaterial Safety Data Sheetsfor the
solvent being used in the basin, and had allowed a member of the crew to work with the
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solvent without the appropriatesafety gear in violation of DOT Policy 30101 and
301.02. The Appellant was advised, “As a Highway Patrol Foreman, you are responsible
for your Patrol Section and the actionsand well being of employees under your
supervision. Y ou must ensurethat you follow thoserules and standardsin your own
conduct and enforcethose rules and standard among the members of your crew. Y our
fallureto do so will result in further disciplinary action up to, and including, your

dischargefrom employment."

. The Appellant took exceptionto the warning and initiated the process of informal

settlement defined by PART Per 202 of the Rules of the Division of Personnel. At each
of thefirst three steps of that process, the warning was upheld. The Appellant's final
request for review by the Director of Personnel was dismissed as untimely, asthe request
wasfiled outsidethe fifteen-calendar day deadlinethat therule requires. Asaresult, the
second warning remains a part of the Appellant's file.

. On July 15,2005, the Department of Transportationissued athird and final warning to

the Appdllant for failureto meet any work standard. (State's Exhibit 1, p. 1) The
specific conduct for which the warning was issued included the Appellant leaving work
early on June 8,2005, without receiving approval from his supervisor or notifyingthe
office that he would be out of service beforethe end of his normally scheduled work day.
He waswarned for having his crew work flex time between June 6 and June 7,2005,
without providing noticeto his supervisor, without accurately documentingthe time
worked on their weekly timesheets, and without accurately entering the datainto MATS,
the Maintenance Activity Tracking System. The warning charged the Appellant with
failing to respond to the District Engineer on June 28,2005 after receiving a message
from him about a “call-out” the previousafternoon. Thewarning also referred to poor
judgment exercised by the Appellant when he and his Assistant Foreman left the State
vehicle parked at the Keene Buffet on June 16,2005, where Mr. Graham observed it
parked between 1:15 p.m. and 1:50 p.m., later than the usual noon break and for a period
of timein excessof one-half hour.

. While he was working as the Assistant Construction Foreman, the Appellant did not need

anyone else's approvad to alter hisown work schedule aslong as he got the job done. He
believed that the same standard should apply to him as a Highway Patrol Foreman.
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8. The Appellant considered his shed to be a safe workplace, and believed that physical
conditionswithin his shed were as good or better than the condition at any of the other
shedsinDistrictIV.

9. Apart from the safety committee report, the Appellant's supervisorsnever complained
about housekeeping at the shed, nor did they raise safety concernsrelativeto the parts-
washing basinthat he had purchased and installed or about the solvent being used to
clean the chainsaws.

10. The Appellant was unconcerned about the cost of disposing of the solvent because it
could be burnedin awaste oil furnace.

11. Although the solvent being used in the parts washing basin that Mr. Murdock bought was
purchased with Mr. Ledl's approval, there were no Material Safety Data Sheets posted,
constituting a violation of DOT policiesand procedures and failure to meet awork
standard.

12. Douglas Graham met with the Appellant on Thursday, July 14,2005, providing the
Appelant with copies of all the evidence that Mr. Graham believed supported adecision
to dismissthe Appellant. The Appellant had an opportunity at the meeting to refutethe
evidence, but was unable to persuade Mr. Graham that he should not be dismissed.

Rulingsof Law

A. Per 1001.03 (a) (1) of the NH Code of Administrative Rules authorizes an appointing
authority to usethe written warning as the least severeform of disciplineto correct
employees failureto meet work standards.

B. Per 1001.08 (b)(1) of the NH Administrative Rules, authorizes an appointing authority to
dismiss an employeewho receivesthree written warningsfor the same offense withina
period of five years, provided that the appointing authority first complieswith the
provisionsof Per 1001.08 (c) by offering to meet with the employee to discuss whatever
evidence the appointing authority believes supports the decisionto dismiss, offering to
provide the employee with an opportunity to refute the evidence, and documenting in

writing the nature of the offense.
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C. Douglas Graham's meeting with the Appellant on Thursday, July 14,2005, complied

with the requirementsof Per 1001.08(c) of theNH Code of AdministrativeRules.

. RSA 21-1:58, I, provides aright of appeal to any permanent employeewho is affected by

the application of the Personnel Rules. 1t also providesfor reinstatement of an employee
if the Board findsthat, ...the action complained of wastaken by the appointing authority
for any reason related to politics, religion, age, sex, race, color, ethnic background,
marital status, or disabling condition, or on account of the person'ssexual orientation, or
wastaken in violation of a statute or of rules adopted by the director...”

. Per-A 207.12(b) of the NH Code of Administrative Rules (Rules of the Personnel

AppealsBoard), providesthat, “In disciplinary appeals, including termination,
disciplinary demotion, suspension without pay, withholding of an employee'sannual
Increment or issuance of a written warning, the board shall determineif the appellant
proves by a preponderance of the evidencethat: (1) The disciplinary action was unlawful;
(2) The appointing authority violated the rules of the division of personnel by imposing
thedisciplinary action under appeal; (3) The disciplinary action was unwarranted by the
alleged conduct or failure to meet the work standard in light of the factsin evidence; or
(4) Thedisciplinary action was unjust in light of thefactsin evidence."

. RSA 21-1:58, |, authorizesthe Personnel AppealsBoard to reinstate an employeeor

otherwise change or modify any order of the appointing authority, or make such other

order asit may deem just.

Decision and Order

Having carefully considered the evidence and argument offered by the parties, the Board voted
unanimously to DENY Mr. Murdock's appeal, and uphold the Department's decisionto dismiss
him from his position as a Highway Patrol Foreman. In doing so, the Board concludedthat the
Appellant'stermination was not related to palitics, religion, age, sex, race, color, ethnic
background, marital status, disabling condition, or sexua orientation. The Board also concluded
that thetermination was not effectedin violation of astatute or of rules adopted by the director.
All threewarningsissued to the Appellant wereissued in accordance with Per 1001.03 (a) of the
NH Code of Administrative Rules, and each was for the" same offense’ as contemplated by that
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rule, aseach of the warningsarose from the Appellant's lack of familiarity with, or disregard for,
the policiesand procedures governing the Appellant's responsibilitiesas a Highway Patrol
Foreman.

The Appdllant testified that if his supervisors had counseled him whenever problemswere
identified, he would have taken whatever correctiveaction was necessary. Trueasthat may be,
thefact remainsthat it was the Appellant's responsibility as a supervisor to identify and correct
problems as they occurred within hisown patrol section. In order to meet the work standard, the
Appd lant needed to know and enforcethe very policiesand proceduresthat he wasfound to
haveviolated. A supervisor cannot set an exampleand ensure that his crew complieswith the
Department's proceduresif that supervisor neither recognizes nor understands the significanceof
his own failureto conformto those requirements.

Throughout the hearing, the parties offered ample evidenceof the Appellant's talentsand
abilities, and the Board asked repeatedly if there might be some sort of compromisethat would
enablethe Appellant to return to work at the DOT in anon-supervisory role. Mr. Flagg believed
it might work if the Department provided close supervision and frequent evaluations. Neither
Mr. Pillsbury nor Mr. Graham believed it would bein either party's best interest. Mr. Pillsbury
said that the Appellant's reactionto the letters of warning was more about 'takingit on the chin”
than learning from hismistakes. He said that he sensed an antagonisticattitude developingin the
Appdllant. He said hefeared that the Appellant could proveto be avery divisiveinfluenceif he
were reinstated, regardless of where he might be assigned withinthe Department. Mr. Graham
indicated that the Appellant had aready received afair chance, and that in spite of the counseling
he received, he smply failed to meet the work standard or exercisethe level of judgment
necessary to succeed. He believed that if the Board wereto reinstatethe Appellant to some other
position on some other crew, it would simply result in moving the problem rather than correcting
it. Takingall thosefactorsinto consideration, the Board found no compelling reason to change
or modify the decision of the appointing authority.
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- Therefore, for dl the reasons set forth above, the Board voted unanimously to AFFIRM the
) Appelant's third letter of warning, and to DENY the appeal.

The Personnel AppealsBoard

L'ftnck Wooé Cp.{rman

%M

Robert J ohnser{, %mmissioner

et lopn

Joh! Reagan, Commissioner

cc.  Karen A. Levchuk, Director of Personnel, 25 Capitol St., Concord, NH 03301

™ Attorney John Vanacore, VanacoreLaw Office, 19 Washington St., Concord, NH 03301
J

Assistant Attorney General Lynmarie Cusack, Department of Justice, 33 Capitol St.,
Concord, NH 03301

FORREN
U
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