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The New Hampshire Personnel Appeals Board (Bennett, Johnson and Wood) met on
Wednesday, September 9, 1998, under the authority of RSA 21-1:58, to hear the appeal of
Rhodora Nagine, aformer employee of the Department of Safety, Division of Motor Vehicles.
Ms. Naginewas represented a the hearing by SEA General Counsel Michael Reynolds.
Attorney Sheri J. Kelloway-Martin appeared on behalf of the State. Ms. Nagine was appealing
her termination from employment as a Counter Clerk II1, effective April 15, 1998, for allegedly
being absent for three or more consecutiveworking days without proper notification or adequate
reason [Per 1001.08 (b), Rules of the Division of Personnel].

Therecord of the hearing in thismatter consists of the pleadingssubmitted by the parties, notices
and ordersissued by the Board, the audio tape recording of the hearing on the merits, and

documents admitted into evidence as follows:

State's Exhibits

1. Photocopy of atelephone messagefor Mr. Garlow from Ms. Naginetaken by Ms. Dumais at
8:12 am. on March 30, 1998

2. April 8, 1998, letter from Arthur S. Garlow to Rhodora Nagine advising her of the

Department's intent to dismissher from State service
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/A\ 3. April 15, 1998, letter from Arthur S. Garlow, VirginiaC. Beecher and Richard M. Flynn to

N~ =/

Rhodora Nagine advising her of her dismissal from State service

Appellant’s Exhibits
A. March 10, 1997, Counseling Memo (revised) from VirginiaC. Beecher to RhodoraNagine

B. Photocopy of atelephonebill covering calls between 3/16/98 to 4/15/98

C. Photocopy of an intra-department communication dated March 30, 1998, from Rhodora
Nagineto Claude Ouellettetitled "FMLA Request™

D. "Certificationof Physician or Practitioner signed by Dr. Douglas W. Keene, dated 4/9/98

E. Prescription receipt dated 4/4/98

F. April 16, 1998, |etter from Susan Andersonto Ms. Nagine

Thefollowing persons gave sworn testimony at the hearing:
LindaDumais, Secretary, Division of Motor Vehicles
Arthur S. Garlow, Assistant Director, Division of Motor Vehicles
Jean Chellis, SEA Field Representative
Kimberly Wood, afriend of the appellant
Rhodora Nagine, Appellant

N

Findings of Fact and Rulingsof L aw

At the conclusion of the hearing, the State submitted " Appellee's Proposed Findings of Fact and
Rulingsof Law." Inconsideration of the evidence and argument, the Board unanimously ruled
asfollows:
Findings#1 and #2 are granted.
Finding #3 isgranted in part and denied in part, asinconsistent with the entirety of the
evidenceas presented.
Finding #4 is granted.
@ Finding #5, sentences1-3 are granted. Theremainder is denied.
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Findings#6, #7 and #8 are granted.
Rulings of Law #9, #10, #11 and #12 are granted.

Ruling of Law #13is overly broad and therefore does not warrant a response.

Background

At thetime of termination, Ms. Nagine had worked for the Department of Safety, Division of
Motor Vehicles, for approximately ten years. Throughout most of the period, she was assigned
to the Division's substationin Keene, New Hampshire. In 1995, in responseto a growing
number of absences, the Department began to counsel Ms. Nagine about her poor attendance, a
problem that continued throughout the remainder of her employment with the Department. In
March, 1997, the Department issued a counseling memo to the appellant, requiring her to have
her use of sick leave certified by a physician or other licensed health carepractitioner. She also

was required to make her medical appointmentsoutside of regular business hours.

By December, 1997, Ms. Nagine's poor attendanceand frequent, unexpected absences had
contributedto astaffing problem at the Keene substation." The Department decided that the only
way to " absorb" the effect of her absenteeismwasto transfer her to alarger office wherethere
would be additional staff to providecoverageif she wereto be absent. Ms. Naginewas ordered
to report for work at the central officein Concord, effective December 9, 1997.

The State argued that between March 30, 1998, and April 9, 1998, Ms. Nagine was absent
without proper notification or adequate reason, and therefore was subject to termination under
the provisionsof [former] Per 1001.08(b) (9) - absencefor a period of 3 or more consecutive
work days without proper notificationor adequatereason. The State argued that although the
offensein questionfell under the' Optional Dismissal™ provisions, Ms. Nagine's history of

absenteeism, her failureto take corrective action outlined in five prior written warnings, and her

' Therewere only 3 staff positionsat the Keene office. Therefore, whenever one employee was scheduled to be out
of the office and Ms. Nagine was unexpectedly absent, it left only 1 full-time employeeto staff the facility for the
entire work day.
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failure to appear for ascheduled " intent to dismiss™ meeting to refute the all egations supporting
her dismissal, persuaded the Department that no further warning would be effective.

The appellant argued that she gave the Department of Safety reasonableand adequatenoticein
conformancewith the Rules of the Division of Personnel, and that her need for leave was well
documented. The appellant argued that the Department knew that she had multiplesclerosis.
Shealleged that thereal reason for her transfer from Keeneto the Concord officewas to make it
moredifficult for her to perform her job. The appellant argued when she called Mr. Garlow’s
office on the morning of March 30, 1998, she gave sufficient notice of her extended absence by
explaining that she had been hurt in an automobile accident and would be requesting approval for
FMLA leave.

Decision and Order

After consideringthe evidence and argument, the Board voted unanimoudly to DENY Ms.
Nagine’s appeal and to uphold the State's decision to terminate her employment for being absent

for aperiod of three or more consecutive working days without adequate notice or excuse.

Thereis no disputethat prior to March 30, 1998, Ms. Nagine routinely provided notice of her
absences, including requests for sick or emergency annual leave, by telephoning Mr. Garlow and
speaking directly with him, or by leaving amessage with staff in his office whenever he was
unavailable. LindaDumais, Mr. Garlow’s secretary, testified that she had taken 20 to 30 such
messages from Ms. Nagine. She aso testified that none of the other employeeswere requiredto
call Mr. Garlow directly, and she understood the importance of taking messagesthat were

accurate and complete.

2 Therewas no evidencethat the appellant was entitled to areasonable accommodation, or that the Department
failed to provide such accommodation of one wererequired. Further, the appellant stated specifically that she was
not claiming violation of the ADA in her defense.
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Ms. Naginetestified that during her conversation with Ms. Dumais on the morning of March 30,
1998, she explained that her medical condition had deteriorated and she did not know when she
might be ableto return to work. Shetestified that she also told Ms. Dumais that she would be
requesting FMLA leave, and told Ms. Dumais to have Mr. Garlow call her if he had any

guestions.

Ms. Dumais testified that the entire conversation she had with M s. Nagine on the morning of
March 30, 1998, was summarized in the tel ephone message that she left for Mr. Garlow (State's
1 ) Shedid not recal any discussion of Ms. Nagine's medical condition other than that
reported on her telephone message, and she did not recall any mention of an impending request
for leave under the provisionsof the Family and Medical Leave Act. She aso had no
recollection of Ms. Nagine suggesting that Mr. Garlow could call her if he had questions, or of

her leaving a telephone number where she could be reached if he choseto do so.

Counsal for the appellant suggested that because Ms. Dumais had “no independent memory"" of
the conversation with Ms. Nagine on March 30", her testimony should be given littleweight. On
the contrary, the Board found Ms. Dumais to be avery crediblewitness. She testified without

contradiction that her messageswere complete and accurate, and there had never been complaints

fiom Ms. Nagine or anyone el se that theinformationin her messageswas insufficient. Thefact
that she had "'no independent memory" of the call more readily suggeststhat there was nothing
unusual or noteworthy about it, and nothing that would differentiateit fiom the other 20 or 30
such calls she had taken.

On April 6, 1998, after Ms. Nagine had been absent for three full dayswithout notice, Mr.
Garlow tried to telephone her at the phone number the agency had on filefor her. When he
called, he found that her telephonehad been disconnected. On Wednesday, April 8, 1998, after
Ms. Nagine had been absent without notice for one full week, Mr. Garlow sent her aletter via
certified mail advising her that the Department intended to terminate her employment, and had
scheduled ameeting a 8:30 am. on April 15, 1998, when she would have an opportunity to
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refute the evidence supportingher dismissal. Theletter advised her that she could have a
representative present with her at the meeting. Mr. Garlow’s |etter dso was delivered to her in

hand by a Trooper on April 9,1998.

On April 9, 1998, between 10:00 am. and 11:00 am., Mr. Garlow recelved amessageto call Ms.
Nagine. The number Ms. Nagine left with her messagewas different from theoneon filein the
department. When Mr. Garlow returned her call, Ms. Naginetold him that she was''in therapy"
and did not know when shewould be returning to work. Mr. Garlow informed her that he had
already issued an"'Intent to Dismiss"” |etter because of her no-showlno-call status. Ms. Nagine
said that she had called someonein the department about her absence, but when asked with
whom she had spoken, she did not respond.

The evidencereflectsthat Ms. Nagine called the Safety business officeon April 7, 1998, at 12:34
p.m. and asked themto fax ablank FMLA " Certificationof Physician™ to her doctor’s office.
That form was completed and returned to the business office by fax on April 9, 1998, at 1:00
p.m. Ms. Naginetestified that she believed her physician had already forwarded the compl eted
form at an earlier date, and did not learn until April 7, 1998, that the department had not received
it. Sheoffered no evidence of having discussed the matter with her physician prior to April 9,
1998. Ms. Naginedso testified that she had faxed aseparate FMLA leaverequest form from
Mailboxes, Etc., in Keene, to the Department of Safety on March 30, 1998. Again, the business
office had no record of receiving such atransmittal, nor did Ms. Nagine have any evidence, such
asareceipt or acopy of atransmittal letter to corroborateher claim that such arequest had been

sent prior to her receipt of the" Intent to Dismiss” |etter.

Thereis no credible evidenceto support Ms. Nagine's claim that she gave appropriate notice of
her absenceto her supervisorsin the Division of Motor Vehicles, nor istherecredible evidence
to support her assertionthat the Department was aware of her medical condition, her need for
extended leave, or her inability to report for work. 1n order to accept Ms. Nagine's version of
events, the Board would haveto ignore all the credible evidence offered by the Department of

Safety and itswitnesses.
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Having carefully considered all the testimony, evidence and ora arguments, the Board voted

unanimously to DENY Ms. Nagine's appedl.
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Mark J. Beflnett, Chairman

Robert J. Joh#§o ommissioner

et Do

" Patrick H. Wood, Commissioner

cc.  VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Atty. Sheri J. Kelloway-Martin, Dept. of Safety, 10 Hazen Dr., Concord, NH 03305
Michael Reynolds, SEA Genera Counsel, PO Box 3303, Concord, NH 03302-3303
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