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The New Hampshire Personnel Appeals Board (Bennett and Johnson) met Wednesday, 
August 14, 1991, t o  consider the appellant 's  August 6, 1991, Motion for  
Reconsideration of the Board's July 17, 1991 decision i n  the matter of W i l l i a m  
Nevins' appeal of his discharge from employment with the New Hampshire 
Division f o r  Children and Youth Services. The Board a l so  considered the 

- Sta te ' s  August 12, 1991 Objection t o  sa id  Motion. 

The Board reviewed the appel lant ' s  arguments i n  connection with the Board's 
July 17, 1991 decision, finding those arguments t o  be consistent with those 
raised a t  the hearing. Clearly the appellant disagrees with the Board's 
in terpreta t ion of the evidence. The appellant argued tha t  the Board has 
e i ther  ignored evidence favorable t o  the appellant, such a s  the f a i l u r e  of the 
agency to  produce any unsatisfactory performance evaluations or  proof of p r ior  
discipl inary action, o r  t h a t  the Board interpreted the evidence i n  a l i g h t  
l e a s t  favorable t o  him. 

Attorney Sanderson, in support of the S t a t e ' s  Objection t o  the Motion f o r  
Reconsideration, argued that  the Board had lawfully exercised its judgment i n  
assessing both the c red ib i l i t y  of the witnesses and the weight of the evidence 
presented. Attorney Sander son argued tha t  the Board's decision was lawful and 
reasonable i n  l i g h t  of the appellant 's  f a i l u r e  t o  meet h i s  burden of proof. 

The Board is mindful of the appel lant ' s  contention tha t  evidence favorable t o  
him was ignored i n  reaching the decision t o  uphold h i s  discharge. Of the 
testimonial evidence offered during the three day hearing, the Board has only 
referred t o  t h a t  which was relevant t o  the offenses c i t ed  i n  the l e t t e r  of 
discharge, spec i f ica l ly  w i l l fu l  insubordination, refusal  t o  accept job 
assignments, and f ight ing o r  attempting t o  in jure  others. In  h i s  motion, the 
appellant argued that ,  "Ms. Baker and M s .  Boyd both t e s t i f i e d  t h a t  Mr. Nevins 

/? was very professional, got along with them and fellow employees, and was 
, helpful t o  the off ice .  Furthermore, a s  M s .  Baker and M s .  Boyd t e s t i f i e d ,  the 
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whole atmosphere a t  DCYS had deteriorated, due i n  par t  t o  a series of poor 
supervisors and due in  pa r t  t o  factors  beyond anybody's control  a t  DCYS 
(reorganization, budget, case load, etc.)" That testimony was offered, 
however, by persons having no supervisory re la t ionship with the appellant, and 
no d i rec t  involvement i n  those incidents c i t ed  a s  examples of w i l l fu l  
insubordination and refusal  t o  accept job assignments. 

The Board's decision was predicated upon its assessment of the va l id i ty  and 
seriousness of those charges under both the optional and mandatory discharge 
provisions of the Rules of the Division of Personnel. Therefore, testimonial 
evidence unrelated t o  those charges was m i t t e d  from the Board's order f o r  the 
purposes of economy. Testimony d i rec t ly  re la ted t o  the charge of f igh t ing  or  
attempting t o  injure  others was given careful  consideration, resul t ing i n  a 
finding tha t  the appellant had not committed those offenses. Testimony 
d i rec t ly  re la ted t o  the charges of wi l l fu l  insubordination and refusal  t o  
accept job assignments was given equally thoughtful consideration, resu l t ing  
i n  findings tha t  the appellant did commit the offenses of w i l l fu l  
insubordination and refusal  t o  accept job assignments. 

i 1  Having careful ly  reviewed its decision of July 17,  1991, the Appellant's 
, Motion f o r  Reconsideration dated August 6, 1991, and the S t a t e ' s  Objection, 

the Board voted t o  affirm its e a r l i e r  order. The evidence, taken a s  a whole, 
supports the finding tha t  the appellant committed the offenses of w i l l fu l  
insubordination and refusal  t o  accept job assignments, and t h a t  h i s  discharge 
under the optional discharge provisions of the Rules of the Division of 
Personnel was lawful and reasonable. 

Accordingly, the Board voted t o  deny the appellant 's  Motion f o r  
Reconsideration. 

THE PERSONNEL APPEALS BOARD 

cc: Michael C. Reynolds, SEA General Counsel 
Paul G. Sanderson, Legal Coordinator, Health & Human Services 

0 Virginia A. Vogel, Director of Personnel 
1 
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NOTE: The record i n  t h i s  matter, excluding the Board's decision below, i s  
sealed by order of the Board. 

The New Hampshire Personnel Appeals Board (Johnson and Bennett) met May 8, May 
15, and May 29, 1991, to hear the appeal of William Nevins, a former C h i l d  C Protective Service Worker I1 for  the Division for  Children and Youth Services, 
Keene Dis t r ic t  Office. Mr. Nevins was discharged from h i s  employment 
effect ive September 21, 1990, on charges of wil l ful  insubordination, refusal  
to  accept job assignments, and fighting o r  attempting to  in jure  others. Mr. 
Nevins was represented a t  the hearing by SEA General Counsel Michael C. 
Reynolds. Paul G. Sanderson, Legal Coordinator for  the Division f o r  Children 
and Youth Services (hereinafter "DCYSV) appeared on behalf of DCYS . Chairman 
McNicholas participated i n  the f i r s t  day of hearing. On May 15, 1990, 
however, he was unexpectedly subpoenaed to  court, and the par t ies  agreed to  
have the matter heard by a quorum of the Board rather than the f u l l  R 
three-member panel. Neither party objected to those members present hearing 
the appeal. 

Before receiving evidence from the par t ies  on the merits of Mr. Nevins' 
appeal, the Board heard ora l  argument on four separate motions. 

1) DCYS Motion to Dismiss: 

Attorney Sanderson argued tha t  the appellant 's  notice of appeal was deficient  
i n  that  i t  fa i led  to allege any specif ic  f ac t s  i n  dispute. The only ground 
provided by the appellant i n  support of h i s  request for  a hearing was h i s  
claim that  'I .  . . the charges [against Mr. Nevins] are  essent ial ly  false . .  . ' I .  

Attorney Sanderson argued tha t  DCYS had no way of knowing the actual grounds 
upon which the appellant based h i s  request fo r  reinstatement. 
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Mr. Reynolds argued tha t  the Board need not give any fur ther  consideration t o  
the DCYS Motion t o  D i s m i s s ,  having already decided t o  schedule the matter f o r  
a hearing on the merits. 

2 )  SEA Motion f o r  Summary Judgnent: 

Attorney Reynolds argued tha t  none of the charges l i s t e d  i n  the l e t t e r  of 
termination were su£ficient t o  warrant immediate discharge, and tha t  the Board 
should order Mr. Nevins immediately reinstated.  H e  contended t h a t  i n  order t o  
prove "wil l ful  insubordinationn o r  wi l l fu l  "refusal  t o  accept job 
assignmentsn, the agency would have t o  address Mr. Nevins' s t a t e  of mind. H e  
fu r ther  argued tha t  the agency would not be able t o  demonstrate even negligent 
refusal  t o  perform his  duties.  Attorney Reynolds a l so  suggested t h a t  the 
agency had maintained a "secret  f i l e n  on Mr. Nevins, and had refused t o  turn 
over t o  the  appellant h i s  "completen personnel f i l e  a s  broadly defined by the 
Collective Bargaining Agreement, making it impossible fo r  him t o  prepare an 
adequate defense against the agency's al legations.  

Attorney Sanderson responded tha t  DCYS had turned over t o  the appellant the 
F\ 

' 1  contents of h i s  personnel f i l e .  H e  argued t h a t  some of the information which 
- the appellant had requested consisted of supervisory notes which were not p a r t  

of the actual  personnel f i l e .  He fur ther  argued t h a t  the  charges made by DCYS 
against  the appellant were su f f i c i en t  t o  support discharge under both the 
mandatory and optional dismissal provisions of the Personnel Rules. 

3 )  Jo in t  Motion f o r  Sequestration of Witnesses: 

The par t ies  s t ipulated tha t  i n  the i n t e r e s t  of a f u l l  and f a i r  hearing, 
witnesses for  both the agency and the appellant should be sequestered and 
instructed by the Board not t o  discuss t h e i r  testimony with one another. 

4 ) Motion t o  Close Hearing: 

Attorney Sanderson asked t h a t  the Board close the hearing t o  t h e  publ ic  i n  
order t o  protect  the i den t i t i e s  of juveniles i n  the care of DCYS whose case 
f i les would be discussed during the course of testimony. 

Mr. Reynolds responded that  the appellant had requested a f u l l  public 
hearing, and noted tha t  i n  the pas t  the Board had sealed the record and 
required the witnesses t o  ident i fy  juveniles by the i r  i n i t i a l s  only. He 
argued tha t  the r i gh t s  of the juveniles i n  question could be protected without 
denying Mr. Nevins the public hearing he had requested. 
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The Board granted the Jo in t  Motion f o r  Sequestration. The Board granted the 
Motion t o  Close Hearing i n  par t ,  ordering tha t  the record be sealed. The 
Board noted, however, tha t  the decision would not be held under s ea l ,  a s  it 
would not contain any @ersonally identifying information about youth i n  the 
care of DCYS. The Board took both the Motion t o  D i s m i s s  and the Motion f o r  
Summary Judgment under advisement, informing the  pa r t i e s  tha t  i t  would ru le  on 
both motions i n  i t s  writ ten decision on the appeal. 

The f ina l  preliminary matter raised by the appellant involved h i s  a p p a l  of 
alleged sexual discrimination, harassment and r e t a l i a t i on  which he had f i l e d  
with the New Hampshire Human Rights  omission. Attorney Reynolds s ta ted  tha t  
none of those allegations would be raised within the context of the i n s t an t  
appeal, but tha t  there might be some "overlapping f ac t s n.  Attorney Sanderson 
recommended t h a t  the law of the case s t i pu l a t e  t h a t  none of the appel lant ' s  
al legations of sexual discrimination, harassment or  r e t a l i a t i o n  were relevant 
t o  t h i s  case. 

Mr. Nevins was discharged, without pr ior  warning, f o r  the following offenses: 

1. Per 308.03 (2 )  (e): Wil l ful  insubordination 
(Optional Discharge) 

2. Per 308.03 (2 )  ( f ) :  Refusal t o  accept job assignments 
(Optional Discharge) 

3. Per 308.03 (1) (d) :  Fighting or  attempting t o  injure  others  
(Mandatory Discharge) 

The alleged incidents of both refusal  t o  accept job assignments and wi l l fu l  
insubordination are confined t o  a brief period of time during l a t e  August, 
1990. In order t o  determine the va l id i ty  of those charges, a s  well a s  the  

\ seriousness of the alleged offenses, the Board must consider them within the 
context of Mr. Nevins' employment with DCYS, h i s  position respons ib i l i t i es ,  
and his  re la t ionship with supervisory s t a f f  a t  the Keene District Office. 

The appellant t e s t i f i e d  he was or iginal ly  employed a t  the Keene District 
Office i n  1983, a s  a social  worker i n  the area of fos te r  home placements. I n  
1987, he moved in to  the area of family services and, in t h a t  same year was 
invited to  t ransfer  t o  the adoption uni t  which functioned a s  a separate 
District Office located i n  the cen t ra l  o f f ices  of Health and Human Services i n  
Concord. The un i t  was then physically relocated t o  Manchester. A t  tha t  time, 
the appellant reported d i r ec t ly  t o  Kathy Atkins, the Adoption Special is t ,  who 
i n  turn reported d i rec t ly  t o  the Director of DCYS. 
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On August 15, 1989, a s  par t  of t h e  reorganization of the ~ i v i s i o n  fo r  chi ldren 
and youth Services, adoption services  were regionalized and the adoption un i t  
was disbanded. Adoption uni t  employees were assigned t o  various DCYS District 
Office locations statewide. Nevins t e s t i f i e d  tha t  he, Atkins and and the 
remainder of the adoption workers generally disapproved of decentralizing 
adoption services, and saw no reason t o  disband the uni t .  

When the  central  adoption un i t  was abolished, Nevins was physically 
transferred to  Keene, headquarters for  the Western Region. Nevins said  he 
received l e s s  than a "warm welcomen upon h i s  a r r i v a l  i n  Keene. H e  described 
the off ice  a s  crowded, and said  h i s  assigned of f ice  space was "an a i r l e s s  
c lo se t n  known a s  t h e  "toy roomn. 

After the transfer,  instead of reporting d i r ec t ly  t o  Atkins and t h e  adoption 
committee, Nevins reported t o  Sheila Foote, the Area Unit Supervisor. The 
appellant t e s t i f i e d  tha t  FOOL@ was "an awful supervisor". H e  described her a s  
being "very directive".  H e  t e s t i f i e d  that  she "seemed t o  be very interested 
i n  the minute d e t a i l s  of time", and "spent a l o t  of time ta lking about where I 
was." He described the i r  working re la t ionship a s  tense and uncomfortable, i n  

r\, contras t  t o  h i s  previous circumstances where he said he was able  t o  work "as a 
professional" i n  a "relaxed atmospheren. 

After Foote resigned from her posi t ion a t  DCYS, Brad BaUer was made the ac t ing  
supervisor i n  the Keene D.O. Nevins described Bauer a s  "respectful ,  guiding 
and responsive." H e  indicated t h a t  Bauer had l i t t l e  knowledge of adoptions 
and while "he didn ' t  defer t o  [Nevins] he did ask [ for  the appellant 's]  
opinion" on matters re la t ing t o  adoption. Nevins a l so  s ta ted ,  "I don't  r eca l l  
any discussions wi th  him about where I ' d  been f o r  any par t icu la r  15 minutesn 
o r  any requirements t ha t  he produce "detailed written reports." 

Because of agency concerns about the intake function a t  Keene, BaUer was 
directed t o  concentrate on matters related t o  intake during h i s  temporary 
supervisory assignent. According t o  testimony from Bauer and h i s  supervisor 
Carolyn DeBell, Bauer's supervision of Nevins was limited t o  approving leave 
and answering routine questions. Any substantive matters r e l a t i ng  t o  
adoptions were referred t o  Atkins, the appel lant ' s  former supervisor. 

In  July,  1990, Mary Joanna Forbes was appointed the Area Unit Supervisor i n  
the  Keene Dis t r ic t  Office. Nevins had applied fo r  promotion t o  tha t  posi t ion 
but was not selected. Consequently, Forbes was made the appel lant ' s  immediate 
super visor. 

Nevins t e s t i f i ed  tha t  during t h e i r  f i r s t  supervisory meeting, he had expected 
M s .  Forbes t o  "indulge i n  some small t a l k  and then discuss professional 

r\ backgroundsn. He said  t ha t  instead she went i n to  a very detai led and personal 
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discussion of her background, including the f a c t  t ha t  she had grown up i n  a 
la rge  family where many of the children had been adopted. ~ e v i n s  said  her 
decription of her personal h i s tory  ".. .really d idn ' t  s t r i ke  [him] a s  
qua l i f ica t ions  t o  deal with placements and adoptions". When asked t o  describe 
how he f e l t  about F o r k s  a s  a supervisor, he t e s t i f i e d  t h a t  things "...changed 
a s  we went along," including requirements she added such a s  signing i n  and 
signing out, and t e l l i n g  him t o  post  h i s  calendar on the door t o  h i s  o f f ice ,  a 
p rac t ice  t o  which he objected because "social  workers change appointments 
f requently" . H e  said,  "I had trouble keeping up with the many places I had t o  
post my whereabouts." 

The appellant 's  resentment of such close scrut iny of h i s  appointments and h i s  
appearances i n  the office,  coupled with the events of l a t e  August, 1990, seem 
t o  have culminated in  his outburst  on August 30th, and the confrontation DCYS 
c i t ed  a s  grounds f o r  immediate, mandatory discharge. While tha t  incident did  
not r i s e  t o  the leve l  of f ight ing,  which w i l l  be addressed below, Nevins' 
v iolent  reaction to  having been denied a request  fo r  leave is indicat ive of 
h i s  response t o  supervision i n  general, and t o  management of h i s  time i n  
par t icu la r .  That behavior a l so  has bearing upon the propriety of h i s  

- discharge under the optional discharge provisions of the Rules on charges of ' wi l l fu l  insubordination and refusal  t o  accept job assignments. '-' 
The appellant claimed he had committed no offenses, and tha t  any f a i l u r e  t o  
comply with the direct ives  of h i s  supervisors was a product of h i s  not 
understanding the assignment or  what was expected of him. The record, 
however, reveals tha t  the appellant resented close supervision, par t icu la r ly  
by anyone he believed to  be less experienced than he in  the area of adoption. 
Although not presented a s  grounds for  discharge, cer ta in  events during 
September of 1990, offer fur ther  ins ight  i n to  the c r ed ib i l i t y  of the  
appel lant ' s  claim tha t  he did not understand the assignment he refused, o r  the 
d i rec t ive  he disobeyed which lead t o  his  discharge. Inasmuch a s  those events 
bear heavily on the Board's assessment of the appellant 's  wi l l fulness  i n  
f a i l i n g  t o  complete job assingments o r  disregarding directions,  - the Board 
believes they bear some discussion be£ ore addressing the actual  incidents 
c i t ed  i n  the l e t t e r  of discharge. 

P r io r  t o  F O ~ ~ S '  appointment, a s  ear ly  a s  May, 1990, concerns were raised 
about the s i z e  of Mr. Nevins' caseload. When M s .  Forbes was hired i n  July, 
1990, Mr. Nevins reported t h a t  he had approximately 50 adoption cases 
pending. M s .  Forbes contacted Cathy Atkins f o r  assistance i n  sor t ing  out the 
cases and advice on how t o  accurately assess the  s t a tu s  of each pending 
adoption, culminating in  a decision by M s .  Forbes t o  have Nevins char t  the 
progress of each open case. By August, 1990, it was determined t h a t  Nevins' 
actual  act ive caseload involved 25 t o  30, rather than 50 adoption cases. 

(3 
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On September 10, 1990, Ms. Forbes and M r .  Nevins met t o  develop a "caseload 
overviewu form designed t o  t rack the progress o f  each adoption case. The form 
was discussed again during a supervisory session on September 18, 1990, a t  
which time she asked Nevins t o  s t a r t  f i l l i n g  i n  the form f o r  each case i n  h i s  
ca.seload. Forbes1 attached note ind icated t h a t  some rev is ions  were a r e s u l t  
o f  suggestions made by Adoption Spec ia l i s t  Cathy Atkins. 

On September 18, 1990, the appel lant wrote Ms. Forbes a memo dated September 
18, 1990, subject  "Your Caseload Overview formw, which stated: 

"1 received your Caseload Overview form today, 09/18/90. I n  our 
supervision meeting ending a t  2:15 p.m. today you d i rec ted  me t o  being 
[ s i c ]  f i l l i n g  i n  t h i s  form today. Because my remaining work-time today 
has been occupied w i t h  e f f o r t s ,  per your other ins t ruc t ions ,  t o  l oca te  a 
Family Service Aide, t o  t ransport  [ ch i l d ]  and responding t o  phone c a l l s ,  I 
have been unable today t o  do more than read over your Caseload Overview 
form i t s e l f .  I w i l l  begin researching the f i l e s  and f i l l i n g  i n  the boxes 
on your form a t  the next  ava i lab le  opportunity. I w i l l  next  be a t  the 
Keene D i s t r i c t  Office on 09/20/90." 

The fo l lowing day, September 19, 1990, the appel lant  then wrote another memo 
t o  Ms. Forbes, informing her t ha t  he could no t  proceed w i t h  the assignment: 

"... I have read over the char t  and your attached notes. I do no t  
understand t h i s  char t  and, spec i f i ca l l y ,  I do not  understand the meaning 
o f  several o f  the numbered categories along the r ighthand border o f  the 
gr id ,  and I do no t  understand what markings o r  nota t ions o r  o ther  
informat ion you wish me t o  w r i t e  i n  the g r i d  boxes. Therefore, I cannot 
proceed t o  complete t h i s  chart." 

"Although I do not  understand t h i s  chart,  the char t  does appear t o  be a 
supervisory too l .  I respec t fu l l y  suggest t ha t  i t  would be more 
appropriate f o r  yourself ,  as the Supervisor, t o  review the case f i l e s  and 
complete t h i s  chart.  I do not  f e e l  t ha t  t h i s  char t ing i s  an appropr iate 
funct ion f o r  a non-supervisory employee such as myself. 

"Please advise." 

Ms. Forbes, by memo dated September 20, 1990, informed M r .  Nevins she was 
confused by claim not  o f  no t  understanding the form. She wrote, "...You and I 
worked on i t  i n  supervision on 9/10/90. And during supervision on 9/18/90 we 
discussed how t o  f i l l  i t  out. You s ta ted t h a t  you understood. You may r e f e r  
t o  my memo o f  9/13/90 regarding i ns t r uc t i ons  t o  complete the chart.  Bas i ca l l y  
f i n d  the document and record the date i t  was issued onto the chart .  What 
s p e c i f i c a l l y  do you not  understand. T.P.R. , Record, Transfere [ s i c ] ,  case 
plan, etc. I w i l l  be happy t o  meet w/you so you can get  star ted.  I have 
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given you t h i s  assignment and would l i k e  you t o  work on i t  today 9/20/90 and 
on 9/21/90. 9/21/90 your schedule hasn' t  any apts." 

That same day, M r .  Nevins again wrote t o  Ms. Forbes: 

"Response t o  your 09/19 memo. To c l a r i f y ,  a f t e r  reading over the Case 
Review Chart a f t e r  our l a s t  supervision, I found I d i d  no t  understand the - 
meanings o f  the fo l lowing numbered categories, and the expected response: 

2. (Transfer from where t o  where?) 
3. This review i s  on-going. Do you mean the date o f  s t a r t i n g  t o  
review the record? 
4. I ' m  not  f a m i l i a r  w i t h  t h i s  form [case p lan form 5191 as app l ied 
t o  Adoption case. I t  has not  been used i n  adoption cases, t o  my 
knowledge. 
9. 1 do not  understand the term, ~ c o u n ~ i l i n g . ~  
10. I do not  understand what's required here [other therapies]  
13. I do not  understand what response i s  expected i n  the t i n y  check 
box. (YES o r  NO, perhaps?) 
15. Share what w i t h  f o s t e r  fami ly? 

"1 have posted the char t  on my door, per your ins t ruc t ion .  I have begun 

I ) work on t h i s  chart  assignment. I do have appointments today, 9/20, as 
noted on sign-out sheet and schedule calendar." 

The Board found the above exchange t o  be f a i r l y  t y p i c a l  o f  M r .  Nevinsl 
response t o  d i rec t ions from h i s  supervisor. Clear ly he was unhappy about 
being asked t o  complete a char t  he bel ieved t o  be a wsupervisory too l m.  He 
went so f a r  as t o  suggest t ha t  Ms. Forbes should complete the assignment 
herse l f ,  informing her o f  h i s  b e l i e f  tha t  "...it would be more appropriate f o r  
[Ms. Forbes], as the Supervisor, t o  review the case f i l e s  and complete t h i s  
chart1!. 

The Board found the chart  t o  be almost self-explanatory. I n  considerat ion o f  
the fac t  M r .  Nevins and Ms. Atk ins worked on creat ion o f  the form, t h a t  the 
form was discussed i n  supervisory sessions, and t ha t  w r i t t e n  c l a r i f i c a t i o n  was 
provided t o  the appellant, the Board bel ieves M r .  Nevinsl llmisunderstandingll 
o f  the task i s  more appropr iate ly c l a s s i f i e d  as a conscious attempt t o  avo id  
the assignment altogether, o r  t o  delay i t s  completion, thereby cons t i t u t i ng  a 
w i l l f u l  re fusa l  t o  accept a job assignment. The Board bel ieves the appel lant  
demonstrated the same a t t i t u d e  i n  both f a i l i n g  t o  complete the repor ts  
required o f  him f o r  presentat ion t o  Judge Clout ier ,  and i n  leav ing  the Keene 
D i s t r i c t  Of f ice  a f t e r  having been s p e c i f i c a l l y  ins t ruc ted  t o  remain t o  meet 
w i t h  Ms. Forbes. 



APPEAL OF WILLIAM NEVINS 
( ) Docket #91-T-6 

page 8 

Per 308.03 (2 ) (f ) Refusal t o  accept job assignments 
Per 308.03 (2 1 (e l  Willful insubordination 

Per 308.03(2) of the Rules  of the ~ i v i s i o n  of Personnel provides tha t :  

"In cases such as ,  but not necessari ly l imited t o  the following, the 
seriousness of the violat ion may vary. Therefore, in some instances 
immediate discharge without warning may be warranted, while i n  other  cases 
one writ ten warning p r io r  t o  discharge may be indicated. Repetition of 
any of the following offenses a f t e r  one wri t ten warning has been given 
makes the discharge of the offender mandatory." 

With regard t o  the charges t ha t  Mr. Nevins committed the offenses of w i l l f u l  
insubordination and refusing t o  accept job assignments, the Board found 
suff  i c i en t  evidence of these offenses t o  support the appellant1 s discharge 
without pr ior  warning under the optional discharge provisions of Per 
308.03(2). A s  such, the Board voted t o  uphold Mr. Nevins' discharge from h i s  
posi t ion of Child Protective Service Worker. 

On JUly 13, 1990, the appellant had wri t ten t o  Cathy Atkins of the Adoption 
Committee and M. J. F o r k s ,  Regional Supervisor, informing them t h a t  on July 
2nd, a case had been transferred t o  Adoption from the Nashua District Office. 
He indicated tha t  the foster  parents did not wish to  adopt, and the case would 
therefore be placed on a p r io r i t y  over others  f o r  assessment of adoptive needs 
because both the Guardian Ad Litem and Judge Cloutier had expressed t h e i r  wish 
f o r  an ear ly  adoption. H e  asked tha t  the Adoption Committee schedule the case 
f o r  presentation i n  September o r  October. 

On August 22, 1990, a review hearing was held i n  probate court on t h a t  case. 
A s  a resu l t  of tha t  hearing, and because of some of the information offered by 
the appellant t o  the court during tha t  hearing, the appellant was directed t o  
appear with h i s  supervisor and the Area Administrator before Judge Cloutier on 
August 29, 1990, t o  address what appeared t o  be a delay i n  the handling of 
t h a t  case, and t o  answer the cou r t ' s  concerns a r i s ing  from representations 
made by the appellant a t  the August 22nd hearing about DCYS pol ic ies  on 
pre-adoption assessments. 

On August 27, 1990, the appellant was directed by h i s  supervisor, M. J. 
Forbes, t o  prepare an analysis of the agency's progress on tha t  case. 
Specifically,  the appellant was directed by h i s  supervisor t o  prepare a 
writ ten update on casework completed, including termination of parental  r i gh t s  
and adoptive s tudies  under consideration by the Division. The appellant was 
a l s o  instructed to  provide a writ ten summary of services provided and/or 
arranged f o r  the child,  support services provided o r  recommended f o r  the  
fo s t e r  parents, a timeline for  the court t o  review which would explain how 
long it takes t o  research medical h i s tor ies ,  and a c lear  case plan. 
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On August 28, 1990, M s .  Forbes asked the appellant how he was progressing i n  
preparing the report ,  informing him tha t  she needed t o  re lay that  information 
t o  the  acting area administrator i n  the af ternoon. The appellant to ld  her he 
was working on the report  and would have the information l a t e r  tha t  day. By 
ear ly  afternoon, the report  had not been produced. Ms. Forbes, who knew she 
would be involved i n  interviews during the af ternoon, l e f t  word with the 
c l e r i c a l  s t a f f  t ha t  she needed t o  speak with the appellant before he l e f t  the  
of f ice  fo r  the day. She asked M s .  Pe t r in  and M s .  Shea t o  re lay the message t o  
him, and t o  ins t ruc t  him t o  remain i n  the of f ice  u n t i l  M s .  Forbes was f r e e  t o  
discuss the report  with him. M s .  Pe t r in  gave Mr. Nevins the message a s  
instructed,  and repeated the message before Mr. Nevins l e f t  the of f ice  f o r  the  
day. 

In s p i t e  of having received exp l i c i t  ins t ruct ions  t o  the contrary, the 
appellant l e f t  the D i s t r i c t  Office, leaving h i s  supervisor a note which read: 

I'M. J. - 
Must leave D.O. See you a t  Nash Prob. Court, 1 PM Wed. 
Please bring case plan on [ name I .  
I have court  report  on [ name 1 and [ name I .  

T-? B i l l w  
k -  

When asked i f  he had l e f t  the of f ice  a f t e r  having been directed t o  remain by 
the s t a f f ,  he t e s t i f i e d  "I believed she had what she needed . . . The secretary 
d idn ' t  know where she was or  when, i f  ever, I could meet with her. ... I 
didn ' t  understand I was being given a c lear  d i rec t ion  t o  remain." 

That afternoon, h i s  supervisor reached him by telephone and re i te ra ted  her 
request for  the writ ten report. H e  asked i f  she r ea l ly  wanted it, and she 
affirmed tha t  she did. The information which the appellant had prepared f o r  
presentation t o  the court on August 29, 1990, did not contain an update on the 
work completed t o  da te  (i.e., date  of termination of parental  r ights ,  adoptive 
studies being considered), the timeline for medical history,  the dates on 
which various evaluations had o r  would be performed, o r  a c lear  case plan. 

In describing the types of information Ms. Forbes had required him t o  provide, 
Mr. Nevins said  he "wasn't c lear  i f  she understood t h a t  we had already 
provided the court report... I thought the court  report  was the case plan..." 
Later i n  h i s  testimony, however, Nevins referred t o  the two sample case plan 
formats Forbes had offered him f o r  use i n  preparing h is  report. I f ,  i n  f a c t ,  
Nevins believed the court  report  was the "clear case planw which MS. Forbes 
had requested, why would he bother t o  waste h i s  time combining one document he 
described a s  "defunctw with another he considered an unapproved d r a f t  i f  he 
rea l ly  believed the completed document had already been submitted t o  the court. 



APPEAL OF WILLIAM NEVINS 
' Docket #91-T-6 
\ ,  page 10 

P r i o r  t o  t h e  s c h e d u l e d  h e a r i n g ,  t h e  a p p e l l a n t  communicated t o  Ms. Forbes  h i s  
o p i n i o n  t h a t  t h e  c h i l d  was " de layed n and had s e v e r e  " emot ional  problems1'. Ms. 
Forbes  s p e c i f i c a l l y  i n s t r u c t e d  him not t o  make such  a r e p r e s e n t a t i o n  t o  t h e  
c o u r t  a s  t h e r e  were no p r o f e s s i o n a l  e v a l u a t i o n s  t o  s u p p o r t  t h a t  o p i n i o n .  I n  
s p i t e  of r e c e i v i n g  s p e c i f i c  i n s t r u c t i o n s  t o  t h e  c o n t r a r y ,  t h e  a p p e l l a n t  d i d  
d i s c u s s  t h e  c h i l d ' s  " emot ional  problems" a s  a c a u s e  f o r  t h e  c h i l d ' s  r e c e n t  
s e i z u r e s .  I n  h e r  memo o f  August 30, 1990 t o  t h e  a p p e l l a n t  (DCYS 2, page 3 )  
Ms. Forbes  i n d i c a t e d  h e r  b e l i e f  t h a t  t h e  a p p e l l a n t ' s  d i s c u s s i o n  o f  same 
" .. .appeared t o  be  D.C.Y.S. j u s t i f i c a t i o n  f o r  a s k i n g  t h e  c o u r t  t o  o r d e r  a n  
e v a l u a t i o n  and appeared  unnecessa ry  t o  me." 

The Board found t h a t  t h e  a p p e l l a n t ' s  w i l l f u l  d i s r e g a r d  f o r  t h e  i n s t r u c t i o n s  o f  
h i s  s u p e r v i s o r ,  and h i s  f a i l u r e  t o  produce t h e  r e p o r t s  a s  he  had been d i r e c t e d  
b o t h  v e r b a l l y  and i n  w r i t i n g  c o n s t i t u t e  r e f u s a l  t o  a c c e p t  j o b  ass ignments .  
Mr. Nevins was i n s t r u c t e d  t o  p roduce  o r  p r o c u r e  s p e c i f i c  documents f o r  
p r e s e n t a t i o n  i n  a n  a d o p t i o n  case. Whether o r  n o t  he b e l i e v e d  t h o s e  documents 
t o  be necessa ry  o r  even a p p r o p r i a t e  h a s  no b e a r i n g  upon t h e  f a c t  t h a t  h i s  
s u p e r v i s o r  d i r e c t e d  him t o  p r e p a r e  a r e p o r t  which c o n t a i n e d  s p e c i f i c  
components. The r e p o r t  which t h e  a p p e l l a n t  produced d i d  n o t  c o n t a i n  a l l  t h e  
components, d e s p i t e  e x p l i c i t  i n s t r u c t i o n s  on what was t o  be i n c l u d e d .  

The Board f u r t h e r  found t h a t  t h e  a p p e l l a n t ' s  d e p a r t u r e  from t h e  Keene District 
O f f i c e  on August 28, 1990, i n  s p i t e  of  s p e c i f i c  i n s t r u c t i o n s  t o  remain i n  t h e  
o f f i c e  u n t i l  h i s  s u p e r v i s o r  c o u l d  meet w i t h  him, c o n s t i t u t e s  w i l l f u l  
i n s u b o r d i n a t i o n .  The a p p e l l a n t  knew t h a t  he had been d i r e c t e d  n o t  t o  l e a v e  
t h e  o f f i c e  u n t i l  he  had met w i t h  Ms. Forbes .  

The a p p e l l a n t  a r g u e d  t h a t  i n  o r d e r  t o  s u s t a i n  a d i s c h a r g e  f o r  e i t h e r  r e f u s i n g  
t o  a c c e p t  job ass ignments  o r  w i l l f u l  i n s u b o r d i n a t i o n ,  t h e  Board must  c o n s i d e r  
whether  o r  n o t  Mr. Nevins '  a c t i o n s  were w i l l f u l .  Counsel  f o r  t h e  a p p e l l a n t  
a rgued  t h a t ,  " W i l l f u l  i n s u b o r d i n a t i o n  is  when a n  employee i s  t o l d  t o  do 
something and t h e  employee s t a n d s  t h e r e  and s a y s  no." The Board,  however, is 
n o t  o f  t h e  o p i n i o n  t h a t  a p r o f e s s i o n a l  employee, when g iven  s p e c i f i c  
i n s t r u c t i o n s  on how t o  p roceed  w i t h  a t a s k  needs  t o  ' ' s tand t h e r e  and s a y  no1' 

!, t o  commit t h e  o f f e n s e  of  w i l l f u l  i n s u b o r d i n a t i o n  o r  r e f u s a l  t o  a c c e p t  j o b  
ass ignments .  

There  a r e  a v a r i e t y  o f  ways one c a n  s a y  'non, i n c l u d i n g  a r e p e a t e d  i n s i s t e n c e  
t h a t  one does n o t  unders tand  what is expec ted  of  him. Without any f o r m a l  
t r a i n i n g  i n  a d o p t i o n  o r  c a s e  management, t h e  Board e a s i l y  u n d e r s t o o d  t h e  
i n s t r u c t i o n s  Ms. Forbes  had g i v e n  Mr. Nevins r e g a r d i n g  t h e  August 29 th  c o u r t  
appearance.  Mr. Nevins was g i v e n  a l ist  o f  documents and r e p o r t s  t o  produce 
o r  p rocure  which he  f a i l e d  t o  s u p p l y  a s  r e q u i r e d .  S i m i l a r l y ,  Mr. Nevins was 
s p e c i f i c a l l y  i n s t r u c t e d  t o  remain a t  t h e  Keene District O f f i c e  u n t i l  Ms. 
Forbes  cou ld  meet w i t h  him. Those i n s t r u c t i o n s  were c l e a r ,  unequ ivoca l ,  and 
n o t  e a s i l y  misunders tood.  Mr. Nevins l e f t  anyway, o f f e r i n g  no e x c u s e  f o r  h i s  

\ d e p a r t u r e .  The Board can o n l y  c o n s i d e r  t h e s e  a c t i o n s  t o  be w i l l f u l .  . j 
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Per 308.03(2) of the R u l e s  of the ~ i v i s i o n  of Personnel provides f o r  immediate 
discharge when the seriousness of the offense warrants discharge without p r ior  
warning. In  the instant  appeal, Mr. ~ e v i n s  was aware tha t  the hearing on 
August 29, 1990, represented Ms. Forbes' f i r s t  appearance a s  an employee of 
the Division f o r  Children and Youth ~ e r v i o e s  before the probate court .  H e  was 
a l so  aware that  the case being considered had drawn the a t ten t ion  of the court  
i n  a su f f i c i en t ly  negative fashion t h a t  the court  had required tha t  him t o  
appear with both h i s  immediate supervisor and the area administrator. H i s  
f a i l u r e  t o  produce the report  which h i s  supervisor required represents an 
offense of suf f ic ien t  magnitude t o  war ran t  h i s  immediate discharge. 

Similarly, Mr. Nevins' w i l l fu l  disregard i f  h i s  supervisor 's  ins t ruct ions  t o  
remain i n  the off ice  u n t i l  meeting with her a l s o  const i tutes  a su f f i c i en t ly  
ser ious  offense to  warrant h i s  discharge. The appellant was aware of h i s  
supervisor 's  directions and simply ignored them, having decided "...she 
already had what she needed" and claiming he d idn ' t  understand he "was being 
given a c lear  direct ion t o  remain. " 

Per 308.03 (1) (dl Fighting o r  attempting t o  injure  others: 

In support of its charge tha t  Mr. Nevins had violated Per 308,03(1)(d),  and 
was therefore  subject t o  immediate, mandatory discharge, EYS argued t h a t  on 
August 30, 1990, a f t e r  having been refused a request f o r  annual leave, Mr. 
~ e v i n s  "lunged towards [h i s  supervisor, M. J. ~ o r b e s ]  , stopping one foo t  from 
her face.  Mary Forbes s ta ted  tha t  [he] screamed a t  her questioning i f  there 
had been policy changes o r  did she have the r i g h t  t o  deny [ the  annual leave] 
request. Ms. Forbes s t a t e s  tha t  during the conversation [Mr. Nevins was] 
physically active,  waving [h i s ]  arms and lunging towards her. M s .  Forbes 
s t a t e s  tha t  she f e l t  physically threatened tha t  [he was] abusive by ye l l ing  a t  
her." DCYS a lso  claimed t h a t  Mr. Nevins had used obscene language i n  h i s  
con£ rontation with Ms. Forbes. 

On a l l  the  evidence, the Board found t h a t  Mr. Nevins' behavior was indeed 
threatening and might, under the provisions of c i v i l  law, be considered 
assaul t .  However, in the Board's opinion, the incident did not r i s e  t o  the 
leve l  of f ight ing o r  attempting t o  injure  others,  and therefore was 
insuf f ic ien t  t o  warrant h i s  immediate discharge under the mandatory discharge 
provisions of Per 308.03 (1) (d ) .  

On a l l  the  evidence, the Board found t h a t  the  appellant refused t o  complete a 
report  f o r  presentation i n  Nashua Probate Court i n  accordance with h i s  
supervisor 's  spec i f ic  and repeated inst ruct ions  regarding tha t  report .  The 
Board a l s o  found that  the appellant l e f t  h i s  o f f ice  a f t e r  repeated 
inst ruct ions  t o  remain u n t i l  he and h i s  supervisor could meet t o  review t h a t  
report. The Board found these t o  be wi l l fu l  a c t s  consti tuting grounds fo r  
discharge without pr ior  warning a s  provided i n  Per 308.03 (2)  (b) and (c) .  

I 
L - 
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In  appeals of discipl inary matters, the appellant bears the burden of proof. 
The Board was not persuaded that  the appellant e i t h e r  misunderstood the  nature 
of the assignments, o r  the importance of same. Similarly, the Board found the 
appel lant ' s  characterization of the atmosphere i n  the Keene District Office a s  
hos t i l e  o r  "poisoned", h i s  representation tha t  "Sheila Foote was an awful 
supervisor", and h i s  asser t ion tha t  "M. J. Forbes knew nothing about adoptionn 

did not give him l i e n s e  t o  disregard any direct ions  o r  ins t ruct ions  he 
considered inappropriate o r  unnecessary. The ra t ionale  offered by the 
appellant f o r  h i s  act ions  f a i l ed  t o  persuade t h e  Board tha t  those actions were 
not wi l l fu l ,  or t ha t  they were not of such a ser ious  nature a s  t o  warrant h i s  
discharge. 

The appellant a lso argued tha t  both the optional and mandatory discharge 
provisions of the R U ~ S  allow for  immediate discharge. H e  contended sat h i s  
discharge came nearly a month a f t e r  t h e  offenses c i ted ,  was not immediate, and 
therefore must be overturned. On a l l  the evidence, it is clear tha t  DCYS does 
not allow discharge decisions t o  be made a t  the District O f f i c e  level .  The 
appellant 's  supervisor lacked the authority t o  make an 'immediate" discharge 
decision, and could only take the charges up through the chain of command t o  
the l eve l  of Director for  the Division fo r  Children and Youth Services. It 

. would appear t ha t  the decision t o  discharge the appellant was a s  "immediatew 
a s  tha t  par t icular  bureaucratic s t ruc ture  would allow. 

In consideration of the foregoing, the Board voted t o  deny Mr. Nevinsl appeal, 
finding tha t  the Division fo r  Children and Youth Services appropriately 
exercised its discret ion i n  discharging the appellant f o r  refusal  t o  accept 
job assignments and wi l l fu l .  insubordination. 

THE PERSONNEL APPEALS BOARD 
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