
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

Ruling on Motion f o r  Reconsideration 
893-3 and 89-T-2 

Appeal of ~ a r g a r e t  O'Brien 

A t  its meeting of June 21, 1989, the Personnel Appeals Board, Commissioners 
McNicholas, Cushman and Scott  s i t t i n g ,  considered the Motion f o r  
Reconsideration f i l e d  by SEA General Counsel Michael C. Reynolds on behalf of 
Margaret OIBrien, a former employee of the Department of Education. 

Appellant r a i s e s  three i s sues  fo r  the Board's consideration, t o  which the 
Board responds a s  follows: 

1. "[Nleither the findings nor the evidence supported a conclusion r e l a t i ve  
, / ' -  ' t o  M s .  O'Brienls s t a t e  of mind so  that  ult imate finding of 

' insubordination' could be substantiated." (Appellant's Motion f o r  
Reconsideration, June 5,  19 89 ) 

The record before the Board supports the conclusion t h a t  Appellant was 
not i f ied both verbally (October 24, 1988) and i n  writ ing (November 1, 
1988) t h a t  she was required t o  be i n  her o f f i ce  unless her pre-approved 
inventory dicta ted otherwise. She was fur ther  informed t h a t  when o f f i c i a l  
or  personal circumstances required a change i n  schedule, she was t o  no t i fy  
Mr. Lebrun or  Mr. Perkins of s u b  change. .The record fu r the r  d i sc loses  
t ha t  on three separate  occasions subsequent t o  November 1, 1988, appellant 
was absent from her o f f i ce  and did not provide no t i f i ca t ion  of such , 

absence. 

The Board s ta ted ,  in its decision of May 22, 1989, "Accordingly, f a i l u r e  
t o  comply with the e x p l i c i t  ins t ruct ions  of her super iors  cons t i tu tes  
w i l l fu l  insubordination." The ult imate decision of the Board res ted upon 
its conclusion f i a t  Appellant knowingly and w i l l f u l l y  f a i l e d  to  adhere t o  
the legit imate d i rec t ives  of her supervisors, having been duly warned t h a t  
"Any deviation from these inst ruct ions  w i l l  be considered w i l l f u l  
insubordination. " (Agency Exhibit L) 

2. We believe the record and the appointing au tho r i ty ' s  own testimony 
support the conclusion th'at, even i f  immediate discharge would be 
permissible the Board should exercise i t ' s  [ s i c ]  d i sc re t ion  and over.turn 
the discharge." (Appellant's Motion f o r  Reconsideration, June 5, 1989) 
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"Discretion" is defined, i n  par t ,  a s  "power of f r e e  decision or  l a t i t u d e  
of choice within cer ta in  lega l  bounds". The Board did exercise its 
discret ion i n  determining tha t  discharge, under the  optional discharge 
provisions of t h e  Rules of the Division of Personnel was an appropriate 
course of action and should not be overturned. 

3 .  "The Board's apparent ruling tha t  i f  it f inds  the appointing au thor i ty ' s  
actions permissible, those actions must be upheld, is erroneous. RSA 
21-I:58." (Appellant's Motion f o r  Reconsideration, June 5, 1989) 

The Board has declined t o  rule  on those incidents which were not r e l i ed  
upon by the appointing authority i n  its decision t o  terminate Appellant's 
employment. The Board has not given any indication tha t  it must uphold an 
appointing authority '  s actions i f  such actions a r e  deemed "permissible". 
On the contrary, the Board's decision of May 22, 1989 ruled t h a t  
Appellant's actions were wi l l fu l ,  were i n  violat ion of a d i r ec t  and 
legit imate order of her supervisors, and were suf f ic ien t ly  serious t o  
warrant her discharge under the optional discharge provisions of the Rules 
of the Division of Personnel. 

THE PERSONNEL APPEALS B m  

cc: Michael C. Reynolds, General Counsel 
S ta te  Employees ' Association 

Bruce A. Archambault, Director 
Division of Vocational Rehabili tat ion 

Virginia A. Vogel 
Director of Personnel 

Claire  Gregory, A.G. Office 

DATED : June 21, 1989 - 
\ 
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On Wednesday, April 26, 1989, the Personnel Appeals Board (Commissioners 
McNicholas and Scott) heard the termination appeal of Margaret OIBrien, a 
former employee of the Division of Vocational Rehabilitation, Department of 
Education. The Division of Vocational Rehabilitation was represented by i t s  
director Bruce A. Archambault. Ms. OIBrien was represented by SEA General 
Counsel Michael C. Reynolds. 

By l e t t e r  dated December 30, 1988, the Director of the Division of 
Vocational Rehabilitation discharged Appellant from her position as  the VR 
Supervisor for  the Nashua office. The Director ci ted Per 308.03(2), which 
deals w i t h  "optional discharge1I, and claimed tha t  Appellant was being 

.. discharged for vwillful insubordinationv and "wil l ful  fa l s i f ica t ion  of claims 
\, for  annual and/or sick leavef1. 

Appellant apparently has a history of lateness and fa i lure  t o  submit leave 
s l ips .  She was given a l e t t e r  of warning on February 19, 1987, fo r  such 
actions. 

Appellant was also given a l e t t e r  of warning, contemporaneously w i t h  the 
l e t t e r  of termination, for  absenteeism without prior approval. The Board i n  
an early order deferred consideration of the l e t t e r  of warning. The Board 
notes tha t  the appointing authority c i t e s  many of the same incidents i n  both 
the l e t t e r  of warning and the l e t t e r  of termination. 

A. "Facts. 

Appellant's current round of d i f f i cu l t i e s  apparently s tar ted on April 25, 
1988. Appellant d i d  not arrive a t  the Nashua off ice u n t i l  about 9:45 a.m., 
though she usually began work a t  8:30 a.m. There was no evidence tha t  she 
notified anyone i n  e i ther  the Nashua off ice or  the Concord off ice tha t  she 
would be l a t e .  As a resul t  of her lateness, she missed a meeting tha t  had 
been scheduled w i t h  Kenneth Young, the Job Placement Coordinator from the 
Concord office.  

Appellant and Mr. Young d i d  ta lk  about the missed meeting a,fterwards, b u t  
apparently not about the lateness. I n  any case, no further mention was made 

7 
of t h i s  incident of lateness, a t  l eas t  un t i l  l a t e  October, as  w i l l  be 
discussed below. 

% 1' 
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Appellant could no t  account f o r  the f u l l  per iod o f  lateness and admitted 
she may have done some personal business dur ing t h a t  time. Nevertheless, her 
t ime repor t  (Agency Exh ib i t  E) d i d  not  r e f l e c t  any annual leave o r  
compensatory time. 

The next ser ies  o f  inc idents  occurred i n  l a t e  October. Appel lant 's  
twenty-two-year-old daughter was tak ing  an extended t r i p  t o  China, and 
Appellant appl ied f o r  two half-days o f f ;  the morning o f  Monday, October 17, 
and the afternoon o f  Tuesday, October 18. Her s ta ted reason f o r  no t  tak ing  
the remainder o f  those days o f f  was her desire t o  at tend scheduled meetings. 

The Monday meeting was w i t h  her supervisor, Donald Lebrun. - See Agency 
Exh ib i t  F. Mr .  Lebrun was a t  the Nashua o f f i c e  a t  1:00 p.m., the scheduled 
t ime f o r  the meeting. He l e f t  a t  2:15 p.m., wi thout  speaking w i t h  Appellant, 
who was not  present and who apparently had not  n o t i f i e d  the Nashua o f f i c e  
where she was. 

Appellant d i d  not  at tend work on Monday, October 17, Tuesday, October 18, 
o r  Wednesday, October 19. She t o l d  the appoint ing au thor i t y  t h a t  she had no t  
been a t  work because her daughter was going t o  China See Agency E x h i b i t  M a t  
page 3. She o f fe red  no elaborat ion, and the appo in t i ngau tho r i t y  d i d  no t  

I 
\ - demand f u r t he r  de ta i l s .  

After t h i s  per iod o f  absence, Appellant f i l l e d  out  a leave s l i p  t o  account 
f o r  her t ime away from the job. Although she ind ica ted  on her t ime record 
t h a t  she was s ick,  she d i d  not  i nd i ca te  the type o f  leave on her Appl ica t ion 
f o r  Leave. See Agency Exh ib i t  M. The D i rec to r  i n s t r uc ted  her t o  co r rec t  her - 
time record, and t o  complete the Appl icat ion, and requ i red her t o  choose 
between annual leave o r  f l o a t i n g  hol iday. 

Appellant now claims t ha t  she was unable t o  at tend because o f  an anx ie ty  
a t tack  brought on by her daughter's impending departure t o  China. A t  no t ime 
p r i o r  t o  her discharge d i d  she ra i se  t h i s  as an explanation f o r  her behavior, 
however, despite several  oppor tun i t ies  t o  do so; and she acquiesced i n  the 
modi f ica t ion o f  her attendance records wi thout  pro tes t .  

The appoint ing au tho r i t y  submitted an e x h i b i t  which suggested t h a t  
Appellant may have l e f t  work ear l y  on Friday, October 21. See Agency E x h i b i t  
J. The appoint ing au tho r i t y  apparently does no t  r e l y  upon t h i s  a l leged 
inc iden t  i n  e i t he r  the l e t t e r  o f  terminat ion o r  the l e t t e r  o f  warning. 
Accordingly, the Board need no t  r u l e  on i t. 

On October 24, 1988, Mr .  Lebrun arr ived,  apparently unannounced, a t  the 
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Nashua o f f i ce .  - See Agency E x h i b i t  K. That e x h i b i t  a lso  suggests t h a t  
Appellant may have a r r i ved  l a t e  f o r  work t ha t  day. Again, the appoint ing 
au thor i t y  does no t  seem t o  r e l y  on the al leged inc ident ,  and t he  Board w i l l  
no t  r u l e  on it. 

When Appellant d i d  a r r i ve ,  however, Mr .  Lebrun discussed the  matter o f  her 
attendance hab i t s  w i t h  her. He i ns t r uc ted  her no t  t o  p i c k  up the  m a i l  i n  the  
Concord o f f i c e  because her presence was needed i n  the Nashua o f f i c e .  I t  had 
apparently been her p rac t i ce  t o  p i c k  up the m a i l  i n  Concord (where she l i v e d )  
and take i t  t o  Nashua on her way t o  work. He a lso i ns t r uc ted  her t o  n o t i f y  
him, o r  others i n  the Concord o f f i c e ,  when she was going t o  be ou t  o f  the 
Nashua o f f i c e  dur ing her assigned hours. 

This admonition was r e i t e r a t e d  i n  a l e t t e r  from the D i rec to r  dated 
November 1, 1988. That l e t t e r  s ta tes  i n  pe r t i nen t  pa r t :  

This memorandum i s  a fol low-up t o  M r .  Lebrun's meeting w i t h  you on 
October 24, 1988. H is  na r ra t i ve  summary o f  what t ransp i red dur ing t h a t  
meeting ind ica tes  t o  me t h a t  you were d i rec ted  t o  n o t i f y  him when 
circumstances required you t o  be out  o f  your o f f i c e  on personal  business 
o r  when o f f i c i a l  business requ i res  t ha t  you deviate from your pre-approved 

I,' ~1, i t i n e r a r y .  

I must d i r e c t  t h a t  you are required t o  be i n  your o f f i c e  except when 
your pre-approved i t i n e r a r y  d i c t a tes  otherwise. When o f f i c i a l  business o r  
personal circumstances requ i re  you t o  change y o u r u  
Mr .  Lebrun o r  M r .  Perkins and seek approval f o r  change. I f  they cannot be 
reached you w i l l  n o t i f y  my o f f i c e  o f  such change. 

Any dev ia t ion from these i ns t r uc t i ons  w i l l  be considered w i l l f u l  
insubordination. 

Agency Exh ib i t  L (emphasis added). From t h i s  l e t t e r  stem the charges of 
w i l l f u l  insubordination. 

The l e t t e r  o f  terminat ion i nd i ca tes  three inc iden ts  upon which the 
appoint ing au thor i t y  r e l i e s  i n  c la iming a w i l l f u l  v i o l a t i o n  o f  the  November 1 
d i rec t i ve .  

The f i r s t  i nc iden t  occurred on November 21, 1988, when Administ rator  
Perkins a r r i ved  a t  the Nashua o f f i c e  a t  about 4:00 p.m. and not iced t h a t  
Appellant was not  i n  the o f f i c e .  Agency Exh ib i t  N. Apparently both p a r t i e s  
agree t ha t  Appellant had l e f t  the o f f i c e  without n o t i f y i n g  anyone i n  Concord. 
Appellant t e s t i f i e d  t h a t  she was i n  Manchester p i ck ing  up f i l e s .  

The second inc iden t  occurred on December 9, 1988, when Tra in ing O f f i c e r  
Paul Leather ca l l ed  the Nashua o f f i c e  and was t o l d  t h a t  Appel lant was no t  
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there. Apparently both pa r t i es  agree t h a t  Appellant had l e f t  the o f f i ce  
wi thout  n o t i f y i n g  anyone i n  Concord. Appellant t e s t i f i e d  t h a t  she was i n  
Massachusetts babys i t t i ng  her grandson. 

The t h i r d  inc iden t  occurred on December 12, 1988, though the  l e t t e r  o f  
te rminat ion apparently erroneously suggests t h a t  i t  occurred on December 16. 
Compare Agency Exh ib i t  P w i t h  Agency E x h i b i t  R. I t  seems Administ rator  
Perkins received a leave s l i p  requesting approval f o r  annual leave f o r  8:30 t o  
10:OO on December 12, several  days a f t e r  the fac t .  Apparently both p a r t i e s  
agree t h a t  Appellant d i d  not  n o t i f y  anyone i n  Concord t h a t  she was going t o  be 
away from the o f f i ce ,  nor d i d  she seek p r i o r  approval. 

A f i n a l  i nc iden t  was discussed a t  the hearing, and appears i n  Agency 
E x h i b i t  Q. On December 19, Appellant apparently waited u n t i l  12:10 t o  n o t i f y  
Concord t h a t  she needed time t o  r epa i r  her car. When questioned about the  
inc iden t ,  Appellant ind icated t h a t  her records showed she was out  s i c k  t h a t  
day. She could not  exp la in  the discrepancy. Again, the appoint ing au tho r i t y  
apparently does not  r e l y  on t h i s  inc ident ,  and, accordingly, ne i t he r  does the 
Board. 

B. W i l l f u l  f a l s i f i c a t i o n  o f  claims. 
,,- . 

,I Per 308.03(2) (e) authorizes an appoint ing au thor i t y  t o  discharge an employee 
fo r  n w i l l f u l  f a l s i f i c a t i o n  o f  claims f o r  annual and/or s i c k  leave. " This i s  
l i s t e d  as an " opt iona l  dischargew so tha t ,  depending on the seriousness o f  the 
v i o l a t i on ,  immediate discharge may be allowed. The appoint ing au tho r i t y  bases 
i t s  a l l ega t i on  o f  w i l l f u l  f a l s i f i c a t i o n  on two incidents.  

The f i r s t  a l l ega t i on  concerns the A p r i l  25 absence. This a l l e g a t i o n  
cannot sustain the charge since the record does no t  i nd i ca te  any leave s l i p  
was ever f i l e d .  Accordingly, t h i s  would const i tu te ,  under the  f a c t s  before 
the Board, vvabsenteeism without approved leaven under Per 308.03(3) (b) . 

The second a l l ega t i on  concerns the event i n  October a t  the t ime o f  
Appel lant 's daughter's t r i p  t o  China. Appellant submitted her Appl ica t ion f o r  
Leave without i nd i ca t i ng  what type o f  leave, now claiming she was uncer ta in  as 
t o  how t o  proceed. Appellant claims t h a t  her mental hea l th  precluded her from 
being a t  work. The Board noted above t h a t  Appellant had ample oppor tun i ty  t o  
b r i n g  a l l  the f a c t s  t o  the a t t en t i on  o f  the appoint ing au tho r i t y  and chose no t  
t o  do so. Nevertheless, under the f a c t s  presented, the Board does no t  f i n d  
t h a t  her act ions cons t i tu te  the w i l l f u l  f a l s i f i c a t i o n  o f  claims which was 
s u f f i c i e n t l y  serious t o  warrant immediate discharge. Moreover, the Board 
notes t h a t  Appellant was no t  immediately discharged. 

C. W i l l f u l  insubordination. 

,/'- ,\, 

Per 308.03(2)(b) authorizes an appoint ing au thor i t y  t o  discharge an 

[\ ,, 
employee f o r  u w i l l f u l  insubordination."  This i s  l i s t e d  as an " op t iona l  -- dischargevv so that ,  depending on the seriousness o f  the v i o l a t i on ,  immediate 
discharge may be allowed. The appoint ing au thor i t y  bases i t s  a l l ega t ions  o f  
w i l l f u l  insubordinat ion on three inc idents .  
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The Board w i l l  f i r s t  consider t h e  i n s t r u c t i o n s  o f  October 24 and the  
November 1 d i r e c t i v e .  The Board f i n d s  tha t ,  g iven the  events t h a t  l e d  up t o  
these s p e c i f i c  orders, the appo in t ing  a u t h o r i t y  cou ld  reasonably r e q u i r e  
Appel lant t o  check i n  w i t h  t h e  Concord o f f i c e  p r i o r  t o  any absence from t h e  
work s t a t i o n .  The Board a lso  f i n d s  t h a t  Appel lant  was adequately warned t h a t  
she should do so. 

Ord ina r i l y ,  f a i l u r e  t o  n o t i f y  the  appo in t ing  a u t h o r i t y  o f  absence from t h e  
work p lace would amount t o  e i t h e r  lateness, absenteeism wi thout  approved 
leave, l a c k  o f  cooperation, o r  unsa t i s fac to ry  work, depending on the  reason 
f o r  t he  absence and the  nature o f  t he  work. I n  t h i s  case, however, Appel lant  
was repeatedly warned t h a t  her presence was requ i red  i n  the  o f f i c e ,  and t h a t  
her  super iors needed t o  be kept  b e t t e r  informed o f  her  whereabouts before  she 
l e f t  t he  o f f i c e .  Accordingly, f a i l u r e  t o  comply w i t h  the  e x p l i c i t  
i n s t r u c t i o n s  o f  her  super iors c o n s t i t u t e s  w i l l f u l  insubordinat ion.  

Appel lant has not  claimed t h a t  she d i d  no t  have the  oppor tun i t y  t o  n o t i f y  
I t h e  Concord o f f i c e  o f  her  absences a f t e r  November 1. Based on t h e  evidence 

presented, the  Board the re fo re  f i n d s  Appel lant 's  f a i l u r e  t o  n o t i f y  her  
super io rs  on the  dates discussed above w i l l f u l .  

F i n a l l y ,  t he  Board f i n d s  these repeated and unexcused i n c i d e n t s  
s u f f i c i e n t l y  ser ious  t o  a l low immediate discharge under the  terms o f  Per 
308.03(2) (b) . 

C o l l a t e r a l  Estoppel  

A t  the  beginning o f  t he  hearing, Appel lant n o t i f i e d  the  Board t h a t  she had 
had a hear ing severa l  days e a r l i e r  a t  t h e  Department o f  Employment Secur i ty .  
Appel lant  argued t h a t  i f  she won a t  DES, she should automat ica l ly  win before  
the  Board. 

The Board asked i f  both p a r t i e  would v o l u n t a r i l y  agree t o  be bound by t h e  
dec is ion  o f  DES. Both p a r t i e s  refused. 

A week a f t e r  t h e  c lose o f  evidence, Appel lant  suppl ied the  Board with a 
dec is ion  from DES which apparent ly supports Appe l lan t 's  pos i t i on .  While 
Appel lant d i d  no t  e x p l i c i t l y  request t h a t  the  Board admit the  dec is ion  as 
evidence, nor d i d  she renew her request t h a t  t he  Board consider t h e  DES 
dec is ion  binding, the  Board w i l l  comment on the  request  as i n i t i a l l y  made. 

The Board denies the  request t h a t  i t  admit t h e  f i n d i n g s  reached by DES o r  
t h a t  i t  defer  i n  any way t o  DES. P r i o r  t o  the  dec is ion  ne i the r  p a r t y  
considered the dec is ion  mutual ly  b inding.  Accordingly, the  Board considers i t  
b ind ing  on ne i the r  par ty .  
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I , The Boardis n o t  convinced t h a t  the  standards t o  be app l i ed  by the  DES 
I Appeals Tr ibuna l  are i d e n t i c a l  t o  standards app l ied  by the  Board. 
, Accordingly, there  i s  good reason f o r  bo th  pa r t i es ,  and t h e  Board, t o  r e j e c t  

any conclusion t h a t  t he  DES dec is ion  mutual ly  b inds the  p a r t i e s .  

The Board i s  charged by t h e  Leg is la tu re  w i t h  t h e  duty t o  g ran t  hearings 
and make decis ions i n  d i s c i p l i n a r y  cases. The Board in tends t o  ca r ry  o u t  t h a t  
mandate. 

THE PERSONNEL APPEALS BOARD 

Peter C. Scott ,  A l t e r n a t e  

(- \ DATED: May 24 1989 

cc: Bruce A. Archambault, D i r e c t o r  
D i v i s i o n  of Vocational R e h a b i l i t a t i o n  

John MacDonald, Commissioner 
Department o f  Education 

Michael C. Reynolds, General Counsel 
S ta te  Employees1 Associat ion o f  N.H., Inc.  


