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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone(603)271- 3261

APPEAL OF DONNA POST
(DONNA AMYOT)
NEW HAMPSHIRE HOSPI TAL
DOCKET #99-T-13

June7,1999

The New Hampshire Personnel AppealsBoard (Rule, Wood and Barry) met on Wednesday, May
12,1999, under the authority of RSA 21-1:58, to hear the appea of Darma Amyot, aformer
employee of New HampshireHospital, concerning her termination from: employment asa
Certified Nursing Assistant, effectiveFebruary 4, 1999. SEA General Counsel Michael
Reynolds represented Ms. Amyot & the heari.n-g. Attorney John Martin:appeared on behalf of
New HampshireHospital.

Therecord of the hearing consistsof pleadings submitted by the parties, orders and notices
issued by the Board, the audio tape recording of the hearing on the meritts, and documents

entered into evidence asfollows:

Appellee's Exhibits

1. Abuse/Neglect Report Form completed on January 11, 1999, by Ros.emary Nitz

2. NHH Policy and Procedure, effective 1/29/99, titled: Abuse & Neglect, Proceduresto
Investigate Allegations

Undated, unsworn statement of SharonRichard
4. Complaint Investigator'sinitial Report dated 1/14/99
5. Abuse/Neglect Report Form completed on January 8, 1999, by Rosemary Costanzo
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6. January 13, 1999, unsworn statement signed by Nancy McGorry, RN

7. January 21, 1999, letter from Danielle Perdikes to Tom Flynn re; Arthur B

8. Abuse/Neglect Report Form dated January 16, 1999, completed by Donna Post

9. WitnessList and Complaint Investigator'sFinal Report, PostB  Investigation

10. February 4, 1999, letter of termination fiom Rosemary Costanzo and Joyce Crucitti to Donna
Post

Mr. Reynolds stated that he had been advised of aletter that the Board of Nursing had sent to
New HampshireHospita on the date of the hearing, and that the |etter might have some bearing
on the outcome of the appeal. He asked the Board to hold open the record of the hearing for ten
daysin order for him to determineif such aletter had any bearing on the practices or procedures
at New HampshireHospital, or upon the facts of the instant appeal. Mr. Martinindicated that
neither he nor management at New Hampshire Hospital were aware of such correspondence, but
that he would have no objection to the Board holding the record open as the appellant had
requested. The Board granted the appellant'smotion. Neither party offered any additional

documentsinto evidence, and the record of the hearing was closed.

The following persons gave sworn testimony:

Rosemary Nitz Joyce Crucitti
Sharon J. Richard Kathleen A. Dudley
Thomas Flynn Donna Amyot

Theincident giving riseto Ms. Arnyot'stennﬁlation occurred on January 7, 1999, when shewas
assignedto assist in transitioning a Psychiatric Nursing Home patient named Arthur from New
Hampshire Hospital to the Hillsborough County Nursing Home (HCNH). Ms. Arnyot was
working the 7:00 am. to 3:00 p.m. shift on One-East in the Nursing Home, wherethe patients
are suffering from the advanced stages of derr;enti a, are completely dependent, and requiretotal
care from staff. She reported to her floor at approximately 6:45 a.m., and began her normal work
routine. Some time between 8:30 a.m. and 9:00 am., Ms. Amyot |earned that a co-worker had
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been assigned to travel to the Hillsborough County Nursing Hometo transfer aresident, and that
the co-worker was frightened about driving in the snow and had refused the assgnment. Ms.
Amyot volunteered to go in her place, malting that offer to Rosemary Nitz between 9:00 am. and
9:15 am., shortly beforethe transfer was to have been taken place. Before agreeing to the
staffing change, Ms. Nitz discussed the matter with her own supervisor, Rosemary Costanzo,
because she had concernsabout Ms. Amyaot taking on the assignment. Ms. Nitz described the
appellant as "aquiet person” who could "have difficulty communicating with staff' at the new
facility. Nonetheless, Ms. Nitz and Ms. Costanzo agreed that in Spite of those concerns, "it

would be better for Donnato go than have no one."

Ms. Nitz testified that shetold the appellant tliat she would be responsiblefor introducing Arthur
to other staff and residents, getting him settled in, malting him as comfortable as possible and
telling the staff at the new facility how he had-been cared for at NHH. Ms. Nitz stressed the
importance of explaining Arthur'sneedsin terms of skin carefor "open areas on his buttocks,”
and difficultiesinvolvedin feeding Arthur. Although Ms. Nitz gave no specific instructionsfor
the appellant to remain with Arthur until 3:00 p.m., Ms. Amyot understood that she was expected
to remain at the HCNH until theend of her shift.

The resident was transported by van to the Hillsborough County Nursing Home. One NHH
employeedrovethe van while another monitored Arthur. Ms. Amyot followed themin her
personal vehicle. Whenthey arrived at tlie home, the other two NHH staff took the resident
inside. Onceinsidethebuilding, Ms. Amyot pushed Arthur in his wheelchair to the reception
area, where she wastold that the guardianhad already arrived and wassigninghimin. The
receptionist called for tlie nurse, Danielle Perdiltes, who came to show Ms. Amyot the location of
Arthur'sroom. Ms. Amyot followed Ms. Perc;li Itesinto Arthur's room, where she was introduced
to Sharon Richard who would bethe CNA in charge of Arthur's care. Ms. Amyot introduced
herself and said she was there to explain Arthur'scare, assist in his transition, and make him
comfortablewhile explaining to tlie staff any problems particular to the patient. She explained to
Ms. Perdikes and Ms. Richard that Arthur had "open areas' from poor nutrition, and that he had
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problemswith feeding. She said that he had little or no gag reflex and had suffered from
aspiration pneumonia. She said that he took along timeto feed, and needed special cuesto
encourageswallowing. She then demonstrated on the patient'sface and neck the cuesthey had
used a New Hampshire Hospital to encouragehim to swallow. They asked Ms. Amyot if Arthur
could do without siderails on his bed, because a the HCNH, bed rails were considered too
restrictive. Ms. Amyot said she believedit would be all right because Arthur was unableto
moveabout. Ms. Perdikes left and said that if there were other instructions, they should be
givento Ms. Richard, who would be primarily responsiblefor Arthur'scare. Ms. Perdilteseft,
and Ms. Amyot and Ms. Richard began introducing Arthur to the other three patientsin the

. room.

Ms. Richard showed Ms. Amyot to an a cové referred to as the day room. Oncethey werethere,
Ms. Richard |eft to attend to her other duties. Ms. Amyot remained therewith Arthur until some
time shortly after noon. During that time, sheintroduced herself to the dietician and discussed
Arthur'sdiet. She said that Arthur had a problem eating and gets aspiration pneumoniaeasily.
Thedietitian said she was aware of that because|t wasin his chart, and they were aware of the

fact that his meals needed to be the cong’ °tency of baby food.

Shortly thereafter, Arthur'sfamily, including hiswife, his sister and his brother-in-law, cameinto
the day room and asked Ms. Amyot to show them where Arthur's roomwas. Oncethere, she
helped them sort through Arthur's clothing and belongings, and helped them decidewhat to take

with them sincetherewas <o little storage spébe in hisroom.

They went back to the day areaand Arthur'swifesaid that Ms. Amyot could |eave and get some
lunch. Ms. Amyot said that shewasn't hungr§/ and would stay with Arthur, so the family left to
get some lunch. When they returned around 12:30 p.m., they againtold Ms. Amyot that she
could leave. Ms. Amyot said ShewaSplanmng to stay with Arthur to feed him. Thefamily
insisted they were going to stay with Arthur through the day and that they would feed him when
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hisluncharrived." Ms. Amyot believed that the family wanted her to leave and that she was

intruding on family time.

Ms. Amyot testified that she went to thf, desl'c' and asked thenurse to allow her to usethe phone
to call Concord. Thenursesaid she thoiught t‘1‘1af it wasatoll cal and told Ms, Amyot that she
would need to use a pay phone. Instead of finding or using a pay phoneto telephone New
Hampshire Hospital and advise staff tliere of the situation, she left thefacility. She did not return
to New Hampshire Hospital to complete her shift.

At approximately 1:30 p.m., Ms. Perdikes called New Hampshire Hospital because staff at the
HCNH were having difficulty rousing Arthur to feed him. Ms. Nitz asked where the appellant
was, and Ms. Perdikes informed her that Ms. Amyot had |eft for lunch around 12:30 p.m. and
had not returned. Ms. Nitz reported that fact to Ms. Costanzo, who dispatched another staff

member to HCNH to assist.
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The following day, Ms. Amyot reportéd to work as scheduled. When Ms. Nitz came ontlie
floor, the appellant approached her and told her what had happened the previousday. Ms. Nitz
said that when they found out she had not retyped after lunch, they wereworried that she might
have had an accident. Ms. Amyot explained fhat when the family insisted that she could leave,
shedidn't believeit was appropriatefor her to, stay. Later tliat same day, Ms. Costanzo
guestioned Ms. Amyot about what had happened. After hearing her explanation, Ms. Costanzo
told the appellant that the problem sounded like "miscommunication." Ms. Amyot continued
working and heard nothing more about theincident until she was contacted on January 20, 1999,

by Investigator Thomas Flynn who gave her areport to complete by the end of that day
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' Neither party offered thetestimony of Arthur's family members who were present that day. Investigator Flynn
testified that he did not interview any of the family aspart of his investigation, despite the fact that they were

. witnessesto events at the HCNH. ’
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Discussion

When Ms. Amyot volunteered to assist with Arthur's transfer, she understood that her employer
expected her to remain with him until theend of her shift.’ She also understood that she was
expected to remain with Arthur through meal time. Despitethat understanding, Ms. Amyot |eft
her assignment without notifying her employer or obtaining her employer'spermission. Ms.

Amyot did not returnto New Hampshire Hospital to complete her shift.

Mr. Martin argued that by leaving Arthur at Hill sborough County Nursing Home without
demonstrating for staff how to feed him, Ms. Amyot created a substantial threat to his health and
safety, and thereforewas guilty of Class| Neglect. He argued that whileit was clear from the
testimony that there had been some cgmmuni cation between Ms. Amyot and Ms. Richard about
Arthur's needs, their brief conversation d|d not satisfy the appellant'sduty and responsibility to
stay and assist in feeding Arthur. He a-rgued that the potential for harm was extremely
significant, and all partieswere very lucky that no actual harm had cometo the patient.

Mr. Reynolds conceded that the appellant was wrong in leaving HCNH without getting approval
from NHH, and agreed that Ms. Amyot should have been disciplined accordingly. However, he
argued that Ms. Amyot's conduct could neither support afinding of Class| Neglect nor form a

sufficient basisto warrant her immediate termination. The Board agrees.

The Statefailed to persuadethe Board that Ms. Amyot's unexpected departure prior to the end of
her shift placed the patient a so great arislca§to constitute Class| Neglect. Further, when
Arthur'stransfer to the Hillsborough Cbhrﬁy Nursing Home was completed, he became a patient
of the Hillsborough County Nursing Home and Ms. Amyot could no longer be held accountable
for his careor treatment under the New Hampshire Hospital Policy on Abuse and Neglect.

2 The Board makes no specificfinding with respect to when the shift would have ended. Ms. Amyot was normally
scheduled to work until 3:00 p.m., although it is unclear whether the parties believed travel time wasto have been
treated as part of her normal work schedule or an authorized work assignment beyond the normal work day.
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The evidencereflectsthat the CNA originaly assigned to accompany Arthur to Hillsborough
County Nursing Homerefused the assignment because of inclement weather and potentially poor
driving conditions. Ms. Arnyot volunteered to go in her place. Rosemary Nitz, thenursein
charge, testified that she had concerns about Ms. Amyot's abilitiesto carry out the assignment
because Ms. Post is "aquiet person” who might have difficulty communicating with the staff at
HCNH. Ms. Nitz testified that after consulting with her immediate supervisor, Rosemary
Costanzo, RN, they decided that, "...it would be better for Donnato go than to have no one."
That testimony is difficult to reconcilewith Ms. Nitz’s later testimony that she couldn't believe
that the appellant had "walked out on aresident who had such great needs." Equally difficult to
reconcileisthefact that Ms. Nitz placed such emphasison the critical elements of patient care
that she expected Ms. Amyot to re\(igN YYi'EI.} !—ICNH staff; yet she has no recollection of having
reviewed the discharge plan herself, or of discussing any pol-tion of that plan with Ms. Arnyot
prior to thetransfer. She aso admitted that none of her expectationswere transmitted to Ms.
Amyot or to HCNH staff in writing.

e
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Reviewingthe evidence, it is clear that New HampshireHospital never conveyed its expectations about
Ms. Amyot'srole during the discharge and transfer to any of the staff at the Hillsborough County
Nursing Homewho were expected to provide direct care a thetime of transfer. Danielle Perdikes, the
Head Nurse at the receiving facility, Wrotein.her letter dated January 21, 1999 (A ppellee Exhibit 7):

"...On admission, the aide indicated to me that she washere to 'sit withMr. ___
for alittlewhile. 1 then introduced the NH Hospital aideto Sharon Richardswho
is currently [his] primary caregiver (aide). The three of us spolte briefly regarding
[Arthur's] care. Shedid statethat he\);astotal care and difficult to carefor. She
also spolte about skin integrity, and then nutrition. She mentioned that he choltes
easily and takes about 30 minutes to feed. After this conversation | then told her
that if she had any advicefor Sharon to giveit to her and then | Ieft theroom. The
next timel saw her | was onmy way to the cafeteriafor my lunch at approximately
12:00 p.m. At that time sheleft thebuilding. | was at no time informed that she
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was being paid to be here to advise staff on Mr. care and feeding
issues. | smply assumed diewas herge on her own time. My Unit Coordinator did
inform methat she did request to use the phone to make along distance call and
my Unit Coordinator, not aware of who she was directed her to the pay phone. |
also know that she spoke briefly to DarlaBarss, our Registered Dietitian, and to
AntoniaMoor who ismy ActivitiesAide. She told Antonia tliat her facility sends
staff to accompany their residentsto other facilitiesto assist the staff in their care.

Thisisal I luiow in regardsto this matter."

The evidencereflectsthat neither Ms. Perdiltes, her Unit Coordinator, the Dietitian, nor the
ActivitiesAide at Hillsborough County were aware of Ms. Amyot's expected role in the patient's
admission and transitionto care at Hillsborough County. Ms. Richard corroborated Ms. Amyot's
testimony that she had demonstrated on the patient the various cues used to encourage him to
swallow. Infact, the evidence supports Ms. Amyot's assertiontliat she did what Ms. Nitz had
instructed her to do: "...ensuretliat lie was introduced to other residents and staff, unpacked and
settled into hisroom and most importantly - t}}e techniques used for feeding him and skin care to
prevent breakdown on his buttoclts." (Appellee'sExhibit 1)

Both Ms. Richard and Ms. Arnyot testified that when they wereintroduced, Ms. Amyot
explainedthe difficultiesthat Arthur had swallowing, tliat it might take half an hour to feed him,
that he choked easily and had little or no gag reflex, that he was prone to aspiration pneumonia,
that he was difficult to dress because liewas stiff and rigid, and tliat lie had specific skin care

needs related to position and nutrition.

Wereit not for the fact that Ms. Amyot said that she would be staying with Arthur that day, none
of the staff at Hillsborough County appearedto have any expectationsof her. Once Ms. Amyot
had taken Arthur to his room, had unpacked his clotliing, had introduced him to staff and
residents, had helped his family sort through his belongings, and had discussed his needs with the
aide, head nurse and dietician, the patient's guardian allegedly told Ms. Arnyot she could |eave.
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Thefamily reportedly told Ms. Amyot that they would be staying with him throughout the day
and would feed him hismeal when it arrived. Ms. Amyot gave uncontroverted testimony that
whenever Arthur'sfamily had visited at New Hampshire Hospital and wanted to feed him, they
did so without any staff present to assist. Therewasno reason to believethat asimilar situation

would not be treated similarly in thenew facility.

"~ Ms. Amyot testified that when she worked at New Hampshire Hospital, she wasinstructed not to

disregard the wishes of the family and/or guardian. For purposesof deciding this appedl, it is
immaterial whether Ms. Amyot'sunderstanding of the guardian'sright to direct any portion of
the patient's care was accurateor inaccurate. In the course of the State's abuse and neglect
Investigation, no one spoke with Arthur’s wife or family members who were present at the

nursing hometo confirm or refute the appellant'sversion of events.

New HampshireHospital'sAbuse and Neglect Policy definesNeglect as:
"An act of omission which results or could resultin the deprivation of essential
services necessary to maintainthe minimum mental, emotional or physical health
and safety of apatientlresident.”
Class| Neglect is defined as:
"The most serious act of neglect and at times may belifethreatening. It shall include, but
not be limited to:
() failureto provide and maintain proper and sufficient food, clothing,
hygiene/health care;
(2) deeping while on duty;
(3) failure to providefor the personal safety of patients/residents, such asfailure
to intervene or call for avall able assistance when apatientlresident isin danger of

injury including incidents where one patientlresident is harming another.”
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~ Theevidencein this case does not support afinding of Class | Neglect, because the conduct did

not create a substantial risk of harm to Arthur and he ceased to be a patient in the appellant's

control as soon as histransfer to Hillshorough County Nursing Home had been completed.

Findings of Fact and Rulings of Law

Appellant's proposed findings of fact, #1 - #13 are granted.

Appelant's proposed rulingsof law #1, #3, #8 are granted.

Appelant's proposed rulings of law #2, #4, #5 - #7, #9, and #10 - #14 are requests for
conclusions based on the factsin evidence and the relevant statutes, administrativerules and
policies. To the extent that they are consistent with the decision below, they are granted.

Otherwisethey are denied.

The Board made additional rulings of law as follows:

A. "No appointing authority shall dismissa classified employee under this rule until the
appointing authority: - L

(1) Offersto meet with the employeeto discusswhatever evidence the appointing
authority believessupports the decision to dismissthe employee;

(2) Offersto providethe employee with an opportunity to refute the evidence presented
by the appointing authority ..." [Per 1001.08 (c) (1) and (2)]

B. "... If the personnel appealsboard finds that the action complained of was taken by the
appointing authority for any reason related to politics, religion, age, sex, race, color, ethnic
background, marital status, or disabling condition, or on account of the person's sexual
orientation, or was taken in violation of astatute or of rules adopted by the director, the
employee shall bereinstated to the employee'sfonner position or aposition of like seniority,
status, and pay. The employee shall be reinstated without loss of pay, provided that the sum
shall be equal to the salary loss suffered during the period of denied compensation less any
amount of compensation earned or benefitsreceived from any other source during the period.
"Any other source" shall not include compensation earned from continued casual

employment during the period if the employee held the position of casua employment prior
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to the period, except to the extent that the number of hours worked in such casual
employment increases during the period. In all cases, the personnel appeals board may
reinstate an employee or otherwise change or modify any order of the appointing authority,

or make such other order asit may deem just. [RSA 21-1:58, 1]

Decision and Order

Ms. Amyot's terminationwas unjust. Although the appellant should have notified her employer
of circumstancesat the Hillsborough County Nursing Home, once the patient had been formally
transferred to the care of staff at the Hillsborough County Nursing Home, he ceased to be a
patient of New Hampshire Hospital and she ceased to be his caregiver. Therefore, her departure
prior to the end of her shift did not constitute an act of neglect under the NHH Policies and
Proceduresrelating to investigations of allegationsof Abuse and Neglect, and should not have
resulted in her termination fi-om employment. Moreover, the appellant did not create so
substantial arisk of harm to Arthur asto support afinding of Class| Neglect. Accordingly, the
Board voted unanimously to order that the letter of termination be converted to aletter of

warning for absencewithout approved leave.

Asindicated in the granted Requests for Findings of Fact, the State did not present to and discuss
with Ms. Amyot the evidencethe State believed supported her termination from employment,
and the State failed to provide ameaningful opportunity for her to refute that evidence prior to
her termination. By terminating Ms. Amyot without reviewing the actual evidence supporting
the decision to dismissher, and giving her ar!ppportunity to refute the evidence, New Hampshire
Hospital violated Per 1001.08 (c) of the Rulés of the Division of Personnel. In adecision dated
March 5, 1998, in the Appeal of Edward A. Boulav, the New Hampshire Supreme Court wrote
that:

"[The State] withheld several documentscontaining important details of the
investigation, including names of complainants, dates, and specific details of the
alleged misconduct. [ The State] did not rel ease these documentsto the petitioner
until just prior to his hearing before the [personnel appeals] board. [ The State's]
failureto providethe petitioner with thisinformation prior to his dismissal
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violated Per 1001.08(f)(1) and (4).> See Ackerman v. Ambach, 530 N.Y.S.2d
893,894 (App. Div. 1988) ("The dates and nature of the alleged misconduct must
be sufficiently precise, wlien considered with information availableto the charged
individual, to allow the presentation of anintelligent defense.")."

Theinstant appeal presentsthe sameissue, and the Board must reach the same conclusions. By
failing to discusswith Ms. Arnyot the actual evidence supporting her termination from
employment, and by failing to provide a meaningful opportunity for her to refute that evidence,
New HampshireHospital violated Per 1001.08 (c) of the Rules of the Division of Personnel.
Therefore, in ordering the appellant reinstated, the Board also must order that the reinstatement
be made without loss of pay as required by RSA 21-1:58, 1.*

THE PERSONNEL APPEALSBOARD

Jmm

Patrick H. Wood, Comthissioner

J aléés J. Barry, gémrmssmn

sa

Lisa A. Rule, Commissioner

* Therule cited in Boulay that required the appointing authority to list the evidenceupon whichit relied in effecting
atermination was revised in the current Rules, effective April 28, 1998. It appearsas Per 1001.08 (c).

* The employeeshall be reinstated without loss of pay, provided that the sum shall be equal to the salary loss
suffered during the period of denied compensation |ess any amount of compensation earned or benefits received
from any other source during the period. "Any other source” shall not include compensation earned from continued
casual employment during the period if the employee held the position of casual employment prior to the period,
except to the extent that the number of hours worked in such casual employment increases during the period. In all
cases, the personnel appeal s board may reinstate an employeeor otherwise change or modify any order of the
appointing authority, or make such other order asit may deemjust. [RSA 21-1:58, ]
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CC.

VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael Reynolds, SEA Genera Counsel, PO Box 3303, Concord, NH 03302-3303
Atty. John Martin, Behavioral Health,'Dept. of Health and Human Services, 129 Pleasant

St., Concord, NH 03301
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