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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone(603) 271-3261

APPEAL OF ROBIN PREVE
Docket #01-T-10
Governor's Office of Emer gency M anagement
November 14,2001

The New Hampshire Personnel AppealsBoard (Wood, Rule and Johnson) met on Wednesday
June 13,2001 and on July 18,2001, under the authority of RSA 21-1:58 and Chapters Per-A 100-
200 of theNH Code of AdministrativeRules (Rules of the Personnel Appeals Board) to hear the
appeal of Robin Preve, aformer employee of the Office of Emergency Management. Ms. Preve,
who was represented at the hearing by Michael Reynolds, SEA General Counsel, was appealing
her termination from employment effective January 10,2001, on chargesthat she violated Per
1001.08 (a)(3)(c) by deliberately, willfully and consistently falsifying her pay recordsin an
attempt to be compensated for work that she did not perform. Senior Assistant Attorney General
Nancy Smith appeared on behalf of the State.

Therecord of the hearing in this matter consists of pleadings submitted by the parties, notices
and ordersissued by the Board, the andio tape recording of the hearing on the merits of the
appeal, and documentsadmitted into evidence as follows:

State's Exhibits:

1. PreveBi-weekly Time Report 12/1/00 — 12/14/00
Approval of Compensatory Overtime 12/1/00 — 12/14/00
Preve Bi-Wedltly Time Report 12/15/00 — 12/28/00
Approval of Compensatory Overtime 12/15/00 — 12/28/00
Daily Sign In Forms — December 2000
System Master Access Management Report 12/1/00 — 1/3/01
Timesheet Audit — Robin Preve 12/1/00 — 12/28/00
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8. Memorandum, 1/5/01 from Ed Murdough

9. Notesfrom Preve dated 1/7/01

10. Letter 1/8/01 by Murdough to Sheehan

11. Letter 1/9/01 by Sheehan to Mmdough

12. Letter 1/10/01 by Fogg to Preve

13. Personnel Rules (Per 1001.08)

14. Blank ," Approvaof Compensatory Time/Overtime — Authorization” form
15. Preve handwritten notes of hours worlted 12/1/01 — 12/13/01

Appellant's Exhibits
A. Authorizationand Approval of Compensatory Time/Overtime for the pay period
12/1/2000 - 12/14/2000 and employee sign-in sheets for Monday 12/11/00

The following personsalso gave sworn testimony:
Edward R. Murdough, Deputy Director of Office of Emergency Management
Mike Nawoj, Chief of Technological Hazards
CynthiaRichard, Clerk IV
Wallene J. Foote, Program Assistant
Robin Lynn Preve, Appellant

Preliminary Rulings:

1. TheBoard granted the appellant's motion to sequester the witnesses.

2. TheBoard denied the appellant’'s request for the Board to reconsider its decision denying a
portion of the Motion for Discovery. TheBoard affirmedits June 8,2000, decision in which
it found that the appellant had not demonstrated the relevance of departmental e-mail or
timesheetsto the underlying charge that the appellant had intentionally falsified information
about her own overtime. Mr. Reynolds adted the Board to note his objection.

Position of the Parties:
The State argued that falsification of requestsfor overtime compensation constitutes an offense
under Per 1001.08 of the Rules of the Division of Personnel for which an employeemay be

Appeal of Robin Preve

Office of Emergency Management
Docket #01-T-10

Page 2 of 11



dismissed without prior warning. The State argued that during the month of December 2001,
Ms. Preve submitted requestsfor overtime compensation for hours that she luiew she had not
worlted, thereby willfully falsifying payroll recordsin order to obtain compensation to which she
was not entitled. The State argued that before deciding to terminate Ms. Preve's employment,
the appointing authority consulted with the Director of Personnel and attempted to meet with the
appellant to discuss the evidence supporting her termination. When Ms. Preve then absented
herself on sick leave, tlie State argued, the agency forwarded the evidenceto Ms. Preve's
attorney. Finally, the State argued, after considering the appellant’s response to the allegations
and the evidence, the appointing authority determined that there was sufficient evidence to
warrant afinding that Ms. Preve had violated Per 1001.08 of the Rules and was therefore subject

to immediatetermination.

The appellant argued that while there may have been some errors or some discrepanciesin her
reporting of overtimeworked, the evidencewould not support the State's allegations that she had
"golen timeby falsifying either her timesheetsor her overtimerequests. The appellant argued
that in reporting her overtime, she had done only wliat shehad beentold to do. By comparison,
she argued, there were othersin the agency who actually "sole time from the agency by the
manner in which they spent their worltdays, engaging in behavior that was'* grosdy worse tlian
what she allegedly did."

The appellant argued that therehad been substantial irregularitiesin the management of
employees within the agency, and that no one in the agency wanted the Board or the public to get
atrue picture of how employeeswithin the agency were operating. The appellant argued that
above and beyond their reaction to the sexual harassment claim that she had made, ! her co-
worlterssaw her as atroublemaker and resented the fact that she was “rocking their boat.” Tlie
appellant argued that her terminationwas retaliatory in nature and was fundamentally unfair.

' Ms. Preve had filed a sex harassment complaint that was investigated, and that was |ater associated with a
complaint or appeal to another agency. Neither the substance of that coinplaint, the result of the investigation, nor
any allegations associated with the sexual harassment claim were presented to or considered by this Board.
Appeal d Robin Preve
Officed Emergency Management
Docket #01-T-10
Page3 d 11



p /—\\\
\

Findings of Fact

1.

At thetime of her termination from employment on January 10,2001, Ms. Preve was
employed as aClerk IV in the Technical Hazards section of the Office of Emergency
Management.

Although Ms. Preve may have been eligible from timeto timeto earn compensatory time
for worlting authorized overtime assignments, her work assignments normally did not
involve projectsfor which cash payment of overtimewould have been available.

The Office of Emergency Management is required to update the Radiol ogical Emergency
Response Plan (“'the Plan™) each year.

As part of the Plan update process, support staff may be allowed to earn overtime by “red-
lining™ or performing word processing tadts required to make the approved changesto the
Plan documents.

Beforeworking any overtimehours, support personnel are requiredto completeaform
titled " Approval of Compensatory Time/Overtime” requesting approval to work overtime,
and they must have the form signed by aprogram manager who is authorized to approve
the expenditure of fundsfor overtime on the project.

Ms. Prevereceived approval from Michael Nawoj, program manager for the Plan update,
to work overtimeduring bi-weekly pay periods beginning on December 1,2000 and
December 15,2000.

CynthiaRichard, the Program Assistant responsiblefor coordinating word processing on
the Plan update, informed Mr. Nawoj that it appeared that Ms. Preve might be reporting
overtime hours that she did not actually worlc.

Mr. Nawoj advised and Ms. Wing, the Business Administrator for the Office of Emergency
Management, advised Mr. Murdough of discrepanciesin Ms. Preve's report of overtime
that they considered evidence that Ms. Preve had falsified her timesheets and requests for
overtime.

After reviewing Ms. Preve’s overtimereportsin comparison to the daily sign-in sheets and
security accesslogs, Mr. Murdough informed Ms. Prevethat he and Director Fogg wanted
to meet with her on Monday, January 8,2001, to discussdiscrepanciesin her timesheets
and overtime reports.
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10.

11.
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13.

14.

15.

16.

17.
18.

19.

20.
21.

. Mr. Murdough gave Ms. Preve amemo dated January 5,2001, that read, "* Director Fogg

and | wish to meet with you at 10:00 AM on Monday, January 8,2001. The purpose of this
meeting isto discussasituationinvolving your worlt performance. The situation has
nothing to do with the ongoing investigationinto your complaint of sexual harassment.

Y ou should be aware that this is a serious matter that may lead to disciplinary action. You
are entitled to have representation present during the meeting."

Mr. Mmdougli refused to discuss the specific alegations with Ms. Preve prior to the
meeting scheduled for Monday, January 8,2001, aslier attorney, Mr. Sheehan, had
requested that the Agency not ask her any questions without her attorney present.

Mr. Murdough found Ms. Preveto be very calm when they spoke on Friday, January 5,
2001, so he wassurprised to learn that later in the day, she had become upset and had |eft
theoffice.

Ms. Richard testified that M's. Preve was upset and shaking when she came to Ms.
Richard's officethat Friday afternoon, and that she said, “I’m leaving. I'm not coming
back here. I'm going out on Workers Comp.”

Wallene Foote reported that Ms. Preve had comeinto the Office of Emergency
Management on Sunday, January 7,2001, and had cleaned out her office.

When Mr. Nawoj and Ms. Wing arrived for worlt on January 8,2001, they found notes that
Ms. Preve had |eft over the weekend indicating that she wasill.

Ms. Preve also left anote from Family Physiciansof Penacoolt dated January 5,2001, that
stated, " Robin Preve will misswork until 1/22/01 due to medical illness.”

Ms. Preve made no attempt to postpone or reschedulethe meeting.

On January 8,2001, Mr. Murdough sent aletter to the appellant's attorney requesting him
to address the allegationsthat Ms. Preve had falsified lier overtime requests.

Attorney Sheehan responded by letter dated January 9, 2001, that the appellant normally
left worlt at 4:00 p.m., and that she normally would work overtime on weekends or during
thework week prior to 8:00 a.m. or during her lunch break.

Ms. Preve never received authorization to worlt through lier lunch period.

If Ms. Preve liad been allowed to work through lier lunches, her claims for overtime
exceeded the length of lier lunch periodin some instancesby 30 minutes or more.
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22.

23.

24,

Thesign-in sheets and electronic accessrecords do not support Ms. Preve’s claim that she
worlced a sufficient number of hours to justify the overtime compensation that she
requested.

On January 10,2001, Mr. Murdough notified Ms. Preve by mail that he had decided to
terminate her employment based on his belief that the appellant ** deliberately, willfully, and
consistently falsified pay recordsin an attempt to be compensated for worlc that [she] did
not perform.”

Ms. Preve submitted requests for overtimecompensation knowing that they were
inaccurate, and that she was requesting compensation for time that she did not actually

worlc.

Rulings of Law

A.

"In disciplinary appeals, including termination, disciplinary demotion, suspension without
pay, withholding of an employee's annual increment or issuance of awritten warning, the
board shall determineif the appellant proves by a preponderance of the evidence that:

(1) The disciplinary action was unlawful;

(2) The appointing authority violated the rules of the division of personnel by imposing

the disciplinary action under apped;

(3) Thedisciplinary action was unwarranted by the alleged conduct or failure to meet the

worlc standard in light of the factsin evidence; or

(4) Thedisciplinary action was unjust in light of the factsin evidence." [Per-A 207.12

(b), Rules of the Personnel AppealsBoard].
“Dismissal shall be considered the most severe form of discipline. An appointing authority
shall be authorized to take the most severe fonn of disciplineby immediately dismissing an
employeewithout warning for offenses such as... (8) Willful falsification of agency records
including, but not limited to... c. Requestsfor payment of overtime or compensatory
time...” [Per 1001.08 (2)(8)c, Rules of the Division of Personnel];
“ No appointing authority shall dismissa classified employeeunder this rule until the
appointing authority:
(1) Offersto meet with the employeeto discuss whatever evidence the appointing authority
believes supportsthe decision to dismissthe employee;
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(2) Offersto providethe employee with an opportunity to refute the evidence presented by
the appointing authority provided, liowever:
a. An employee'sfailure to respond to arequest for ameeting witli the appointing
authority shall not bar the appointing authority from dismissing an employee pursuant to
this part.
b. An employee'srefusal to meet with tlie appointing authority shall not bar the
appointing authority from dismissing an employee pursuant to this part; and
(3) Documentsin writing the nature and extent of the offense.” [Per 1001.08 (c), Rules
of the Division of Personnel]
D. “If an appointing authority, having complied with the provisions of Per 1001.08(c), finds
that there are sufficient grounds to dismiss an employee, tlie appointing authority shall:
(1) Provide awritten notice of dismissal, specifying the nature and extent of the offense;
(2) Notify the employeein writing tliat the dismissal may be appealed under the provisions
of RSA 21-1:58, within 15 calendar days of the notice of dismissal; and
a. An appeadl filed under the provisions of RSA 21-1:58 shall not stay the dismissal
decision.
(3) Forward a copy of tlienotice of dismissal to the director.” [Per 1001.08 (d), Rules of the
Division of Personnel]
In light of the length of tlie hearing and the volume of information provided, the parties agreed to
extendingthe time for the Board to render its decision beyond tlie 45 days.

Arguments

Ms. Smith argued that the evidence revealed a pattern of inaccurate claimsfor overtime that the
appellant submitted and could not explain. She argued that the appellant claimed to have worlted
through lunch periods, but never requested approval to do so, and never reported working
through lunch on the overtimerequeststhat die submitted. Ms. Smith argued that the evidence
also would not support the appellant’s claim that her supervisor had directed her to misreport the
actual timesthat she had worlted, so that work performed in the afternoon would be reported as
worlt performed prior to 8 a.m. Ms. Smith argued tliat tlie agency was very mindful of Ms.
Preve's sexual harassment complaint and tliat in investigating the possible misreporting of
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overtime, the agency had taken steps to avoid any appearancethat it wasretaliating against the
appellant for that claim. She argued that the agency tried to investigaterather than confront, as
evidenced by thefact that it liad withdrawn a performance eval uation to which Ms. Preve had
taken exception. She argued tliat when finally confronted with the evidence that the appellant
had willfully falsified requestsfor overtime, the agency acted appropriately in scheduling a
meeting with Ms. Preveto review evideiice supporting her dismissal.

Ms. Smith argued that oncetlie appellant understood tlienature of tliemeeting that the agency
had scheduled to review the alegations and the evidence, Ms..Preve absented herself and made
herself unavailablefor that meeting. She noted tliat the appellant was able to meet with her
attoniey, and was pennitted, through his office, to respond to the specific alegations. She
argued that Attorney Sheehan failed to offer aplausible explanation for the number and type of
discrepanciesin the appellant's requestsfor overtime. Therefore, she argued, the agency was
authorized to dismissthe appellant for violation of Per 1001.08 of the Rules of the Division of
Personnel for willful falsificationof agency records.

Mr. Reynolds argued that before an agency can dismissan einployee, the agency must offer to
meet With the employee and allow the employee an opportunity to refute the evidence supporting
dismissal. He argued that before the meeting took place, the appellant submitted arequest for
sick leave along with aphysician’s note supporting the leaverequest. He argued that the
agency's faillureto postponethe meeting was evidence of bad faith on the agency's part, and
evidence of the ageiicy's failureto comply witli the requirements of Per 1001.08 (c).

Mr. Reynolds argued that althoughtlie appellant's timesheets were " somewhat inaccurate,” they
did not offer evidenceof any attempt by the appellant to misrepresent the hours that she worlced
or receive compensationfor work she did not perform. Henoted that the appellant had received
good performance evaluations and liad no warnings in her personnel file. He argued that the
appellant did not commit an offense sufficient to wail-ant her termination from employment and
tliat the termination was unlawful, unjust, and in violation of the Rules of the Division of
Personnel. Therefore, he argued, the appellant was entitled to reinstatement with back pay and
benefits.
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TheBoard's analysis of the allegations and the evidenceis limited somewhat by the lack of
evidence surrounding the appellant's underlying claim of animosity toward her on the part of the
agency as aresult of an earlier claim of sexual harassment. The parties offered no evidencewith
respect to the harassment claim that the appellant had filed prior to her terminationfrom
employment. The Board acknowledges that the investigationto which the parties referred during
the course of the hearing, and any action taken by the State or by the appellant as aresult of that
investigation, could have had a significant impact on the relationship between the parties. Apart
fi-om the parties representation that the appellant had at some time filed acomplaint of sexual
harassment and had filed asubsequent complaint with the Human Rights Commission, the Board
received no evidence concerning theinvestigationor the complaint. Therefore, the Board found
insufficient credible evidence to support the appellant's claim that her termination was madein
bad faith or was an act of retaliationin reactionto her sexual harassment complaint.

TheBoard's analysisis aso limited by thefact that the agency withdrew a performance
evaluation that it had prepared and had reviewed with the appellant prior to her termination. By
withdrawing rather than discussing the evaluation, the agency deprived both parties of an
opportunity to improvecommunications. The agency also demonstrated that there are anumber
of supervisory issuesthat it needsto address. The Board appreciatesthe agency's interest in
avoiding aclaim of retaliationthat might have resulted from an unfavorable evaluation of the
appellant's performance. However, if the performanceeval uationwas an honest, accurate
representationof the appellant's work and her attitudein the work place, it might have helped the
appellant better understand the agency's concerns. It also might have provided evidencefor the
Board to consider concerning the relationship between the parties, evidencethat the Board might

have used in weighing the agency’s allegations against Ms. Preve.

Decision and Order

The appellant admitsthat the timesheets that she submitted for the period of 12/1/00 —-12/28/00
did not reflect the actual hours worlted or the overtime compensation to which she may have
been entitled. Ms. Preve's claim that she submitted fal se records because she was directed to do
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S0 by her supervisor isunpersuasive. Astlie evidencereflects, Ms. Preve frequently found fault
with management of the agency. She was particularly critical of tlie manner in which some
employees of the agency were allowed to use their leave or spend their time during working
hours. Ms. Preve also was very much aware of the problems in her relationdiip with other staff
i the agency and imagined that they would gladly berid of her. She believedthat they were all
angry with her for "'roclting tlie boat," did had even tlzreateiied, at one point, to tape record any
of tlie conversationsthat sheliad witli fellow staff members. Given those circumstances, it
seems Vely unliltely that the appellant would make alegitimate claim for overtime by
misreporting the hours that she worked simply becauseher supervisor told her to do so. That
position is aso inconsistent with Attorney Slieehan's claiin that errorsin tlie appellant's
tiinedieetswerelikely dueto tliefact that shefailed to keep records contemporaneously of tlie
overtiniethat sheworlted. On thetotality of tlie evideiice, the Board found it more reasonable to
believethat the appellant fal sified requestsfor overtime, exaggerating tlie number of hours she
actually worked.

TheBoard did not find evidenceof bad faithin the agency’s decision to dismissthe appellant
without reschedulingthe January 8,2001 meeting. Tlieagency met its obligation of providing
Ms. Preve with an opportunity to meet and review the allegations and tlieevidence. When Ms.
Prevefailed to report for work and submitted arequest for sick leave, the agency forwarded its
description of the alegations and evidenceto Ms. Preve's attorney. Tlie agency reviewed
Attorney Sheehan's response, offered on the appellant's behalf, and found the response
unpersuasive. Tlieagency then issued awritten notice of dismissal to tlie appellant. The Board
found that tlie agency complied with the requirements of Per 1001.08 (c) aiid was authorized,
tlierefore, to dismissthe appellant in accordancewith tlieprovisions of Per 1001.08 (d).

TlieBoard found that when Ms. Preve submitted timesheets and requestsfor overtime
compensation for tlie period of 12/1/00 tlzrougli 12/28/00, sheluiew that the timesheets and
overtime requestswere inaccurate aid included requestsfor compensation to wliich she wasnot
entitled. Assuch, the Board found that Ms. Preveviolated Per 1001.08 (a)(8) ¢ of the Rules of
the Division of Personnel for willful falsification of agency records. Therefore, the Board voted
to DENY tlie appedl.
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