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APPEAL OF ROBERT PROCHILO
Docket #96-T-14
Division of StatePolice - Department of Safety

September 19,1996

The New Hampshire Personnel Appeals Board (Bennett, Johnson and Rule) met on May 8, May 22,
June 18, and June 19, 1996, under the authority of RSA 21-1:58, to hear the appeal of Robert
Prochilo, aformer employee of the Department of Safety, Division of State Police. Attorney J.
Joseph McKittrick appeared on the appellant's behalf. Sheri J. Kelloway-Martin, Esq., appeared on
behalf of the Division of State Police. Mr. Prochilo was appealing his separationfrom employment
asa State Police Corporal, effective November 15, 1996, when he tendered his resignation
following notificationthat he wasto be discharged under the provision of Per 1001.08 (b) for
violation of three posted and published State Police Rules and Regulationsgoverning the conduct of

sworn membersof the Division of State Police.

In earlier proceedings, the State had moved for dismissal of Mr. Prochilo's appeal, arguing that the
appellant waived hisrightsto appeal when he optedto resignin lieu of dismissal. The State argued
that before acceptingthe appellant’s resignation, in compliance with Per 1001.08 (h) of the Rules of
the Division of Personndl, the appellant had reviewed and consideredthe evidenceused to support
the decisionto dismisshim, and that he had certified in writing his understanding that aresignation
givenin lieu of dismissal for cause could not be appealedto this Board.

! Therecord in this matter remained open until July 10, 1996, to allow the parties to submit additional written evidence,
closing arguments, and requestsfor findings of fact and rulings of law.
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The appellant had argued that although he did tender a written resignation, he had done so only after
being informed of the State Police Director's decision to dischargehim for cause. He argued that
becausethe terminationdecision had already been made, his subsegquent resignationwasinvalid and
could have had no practical effect. He also argued that his resignation should have been considered,
invalid because he was under extreme psychological and emotional duress when he resigned, and
was therefore unable to understand the consequencesof hisactionsat thetime. In support of that
argument, the appellant had offered a Memorandum of Law in Support of Petitioner's Objectionto
the State's Motionto Dismiss. An undated Psychological Examination Report, signed by Ronald
Longpre, Psy.D., was attached thereto.

In hisreport, Dr. Longpreindicated that the appellant had been referred to him for a Psychol ogical
Examination by Attorney McXKittrick. He described the purpose of the examinationastwo-fold: to
assess Mr. Prochilo's state of mind at the time he resigned from the New Hampshire State Police,
and to determine whether the resignation was arational act for which he understood the
consequencesof hisactions.

Dr. Longprereported that he had examined Mr. Prochilo on December 19,1995, and December 29,
1995. He detailed hisuse of the MinnesotaM ultiphasic Personality Inventory-2 (MMPI-2) and
Menta Status Exam, and summarized his2 clinical interviewswith Mr. Prochilo and hisinterview
of the appellant's wife. He offered hisopinionthat, **Mr. Prochilo's state of mind at thetime he
signed theresignation letter of 11/10/95 was such that the act was not the result of a rational
decision and not an act for which he, at thetime, could appreciatethe consequences.”” Onthe basis
of that report, Attorney McKittrick argued that the Board had subject matter jurisdictionto hear Mr.
Prochilo's appedl.

After hearing oral argument on that motion and reviewing Dr. Longpre's assessment, the Board
denied the State's Motion to Dismiss. (See: Board's Order on Appelleg's Motionto Dismiss, May
15, 1996) In so doing, the Board made a preliminary finding that, **...the appellant ha[d] made a
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sufficient showing that his decisionto resignwas not a rationa act to warrant a hearing[on the
meritsof hisapped]."” However, the Board also noted that its ruling did not dictate the outcome of
the case after receipt of evidence, nor did it preclude the partiesfrom offering additional evidence
on the appellant's state of mind, or hisability to have made arational decision when heresigned in
lieu of dismissal. The Board also advised the partiesthat Appellee's Motionto Dismisscould be

renewed a any time that the record appeared to contain sufficient evidenceto support it.

OnJune 10, 1996, Ms. Kelloway-Martinfiled arenewed Motion to Dismiss. Attached thereto was
the affidavit and CurriculumVitaeof Dr. Albert Drukteinis, MD., JD, whom the Department of
Safety had selected to perform an independent psychiatric evaluation of the appellant. Inhis
affidavit, Dr. Drukteinisstated, in part, "...for apsychiatric or psychological opinionto conclude
that [Mr. Prochilo] was not rational requiresthe presence of a diagnosable mental disorder which
affectsthought processes, creates disorientationor confusionto one's surroundings, or otherwise
distortsreality. The psychological examination[by Dr. Longpre] which has been offered does not
identify such adisorder.” He noted that he had not been able to examinethe appellant, and
thereforecould not offer an opinion on Mr. Prochilo's state of mind, or ability to make arational
decision, without a personal interview and psychological testing.> The Board took the renewed
motion under advisement and proceeded to the hearing on the meritsof Mr. Prochilo's appeal.

At the close of testimony on June 19th, the Board agreed to allow the partiesto submit reportsfrom
their respective mental health experts on the question of Mr. Prochilo's state of mind at the time of
his separationfrom service, and to addressthe issue of whether or not hisresignationin lieu of
dismissal wasthe product of arational act.’> The partieswere directed to submit those reports, along
with any closing arguments and any proposed findingsof fact and rulingsof law, by the close of
business on July 10, 1996.

2 Dr. Drukteiniswas able at alater date to perform an extensive psychiatric examination of Mr. Prochilo.

* The parties had intended to offer expert testimony from their respective mental health professionals. However, in order
to avoid the necessity of scheduling another day of hearing, and delaying the ultimate disposition of this appeal, the
parties agreed to submit their experts' testimony in writing.
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Per-A 202.04 of the Rules of the Personnel Appedls Board alows the parties to file requests for
findings of fact and rulings of law. However, " Such requests shal not be unnecessarily numerous.”
[Per-A 202.04(c)] Having reviewed the parties submissions, the Board voted to issue its own findings
of fact and rulingsof law. To the extent that the parties' requests are consistent with the order below,
they aregranted. Otherwise, they are denied.

Findings of Fact*

On September 10, 1995, Mr. Prochilo participated in a bustrip to Foxboro Stadiumin

M assachusetts, to attend a Patriotsgame with some State Police officers, Department of
Transportation employees, loca law enforcement personnel and constructioncompany employees
and their friendsand relatives. The bustrip was organized by Costas Papachristos, an employee of
the.Departmentof Trangportation, who had organized asimilar outing the previousyear. The
twenty-eight participantspaid approximately $100 a piecefor the cost of the bus, gametickets, food
and beverages, including approximately 20 cases of beer.

Onthemorning of thetrip, the appellant drove hiswife's car to pick up Troopers Dinwoodie and
Jepson at Trooper Dinwoodie's home. Thethreethen traveled together to Bedford to pick up the
bus. When Mr. Prochilo boarded the busin Bedford, New Hampshire, he was armed with his
serviceweapon.” Almost immediately after boarding the bus, he and other participantsbegan
drinking. After consuming several cans of beer, Mr. Prochilo walked down the aisle of the bus
passing out cans of beer to the other men on thebus. As hewas standing near Kurt West, a
Continental Paving Company foreman, Corporal Richard Farrell made aremark about Mr. West
working for acompany that didiked the State Police. When Mr. Prochilo replied that Continental
worked well with thetroopers, Cpl. Farrell insisted that Continental was hiring sheriffsinstead of

4 The Board found the documentary evidenceto be the most reliable. Thetranscribedversion of Mr. Prochilo's
interview with State Policeinvestigators was first in time, and most contemporary.

> The record reflectsthat Mr. Prochilo usually carried a firearm on his person, and that he had valid licensesfrom
M assachusettsand New Hampshireto carry a conceal edweapon.
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State Troopersto work construction details.® In hisinterview with State Police Investi gators, Mr.
Prochilo reported that he then sat down besideMr. West, put hisleft ar maround Mr. West's
shoulder and “...took [his] gun out and brought it acrossand pointedit at him....in saying
something like Continental is a good company and they wouldn't hire sheriffs.” Ashewas
returning the weapon to its holster, Cpl. Farrell told him to "'put that god damned thing away!"* Mr.
West testified that he was very surprised that Mr. Prochilo was armed and had pointed the weapon
at him, but he did not fed frightened or threatened.

After arriving at the game, Mr. Prochilo helped preparefood at the tail gate cookout which had been
organized as part of thetrip. After eating, he and the others attended the game. The groupthenre-
boarded the bus and were escorted by a Massachusetts State Police Officer to the State Police
Barracksin Foxboro for a post-game cookout. The group remained at the barracksfor
approximately two hours before boarding the busfor thereturntrip to New Hampshire.

Onthereturntrip, Mr. Prochilo began telling jokes and making ethnic slursdirected at Jay Levine, a
Department of Transportationemployee, over the bus' public addresssystem. Mr. Levine
responded with unflattering remarks about Mr. Prochilo's wife. At some point in the exchange, Mr.
Prochilo's commentsincluded “burn the Jaw." Mr. Levinedid not consider the remarks
threatening, although he was offended by them. While at thefront of the bus, Mr. Prochilo also
began pestering the bus driver, grabbing him in the area of the upper thigh. The busdrive, Rowdy

Dow, told him to get avay from him.

Asthetrip progressed, Mr. Prochilo becameinvolvedin " sexua horseplay™ with Trooper Daniel
Roche, daring himto givehim a"'blow job." Mr. Roche commented that the appellant did not have
"the ballsto takeit out.”" Mr. Prochilo opened his pants and exposed his penis. Mr. Roche took
hold of the appellant's penisand briefly bent down, feigning ora sex. Mr. Prochilo laughed and
subsequently announced that he had been violated as he walked to the rear of the bus.

8 State Police officersfrequently earn substantial amountsof additional compensationby working constructiondetailsin
their off-duty hours.
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After theday's outing, when the group returnedto Bedford, TroopersDinwoodieand Jepson
believed that the appellant was sufficiently under the influence of acohol that he should not be
driving. Trooper Dinwoodiedrove Mrs. Prochilo's car. Trooper Jepson sat in the front seat and the
appellant sat in the back. They proceededto Trooper Dinwoodi€'s house.

Whenthethree arrived at the Dinwoodieresidence, the appellant was|eft in the back seat of the car
while Troopers Dinwoodieand Jepson went inside the house to make plans how to get Mr. Prochilo
home. They cameout to find that Mr. Prochilo had driven away. Concerned about the appellant's
ability to drive home safely, Trooper Jepson followed the route he assumed Mr. Prochilo to have
taken, but he did not seethe appellant's car ontheroad. Hethen proceeded to his own home.

Within severa days of the bustrip, rumors about the bustrip began circulating throughout the law
enforcement community, and the community at large. The Divisioninitiated an internal
investigation, and upon its completion, charged Mr. Prochilo with violation of 1.3.1 (A), 1.3.2 (A),
14.4 (A),and 1.5.1 (A) of the Rules and Regulationsof the Divisionof State Police. (See below.)
Pursuant to Division of State Police Rulesand Regulations, the Director of the State Policethen
convened a Disciplinary Hearing Board’ to review the evidence obtained during the investigation
and to make recommendationsfor disposition of the chargesagainst the appellant. The Disciplinary
Hearing Board was a so responsiblefor recommending appropriate disciplinary actionif the charges

were sustained.

The Disciplinary Hearing Board unanimoudy voted to sustain Charge#1 that Mr. Prochilo violated
1.3.1(A) - Laws, 1.3.2(A) - Rulesand Regulations, and 1.5.1 (A) - Personal Behavior. The board
found that after returning from the football outing, whilein ahighly intoxicated state, Mr. Prochilo
drove hisvehicle from afellow trooper’s homein Weare, NH, to his own homein Antrim, NH.

” The members of the Disciplinary Hearing Board were Maj. Thomas F. Kennedy, Jr., Capt. Mark E. Furlone, Cpl.
Susan Forey, Cpl. Patrick Poirier, Cpl. John LeLacheur.
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The Disciplinary Complaint charged that Mr. Prochilo's actionsviolated the laws of the State of
New Hampshire, and constituted a serious departurefrom the standardsof conduct expected of a
State Police employee. On the basisof Charge#1, the hearing board recommendedthat Mr.
Prochilo be dismissed.

The Disciplinary Hearing Board unanimousdly voted to sustain Charge #2 that Mr. Prochilo violated i
1.3.1(A) - Laws 1.3.2(A) - Rules and Regulations, and 1.4.4 (A) - Use of Weapons. The board

found that while he wasin a highly intoxicated state, Mr. Prochilo removed hisloaded service

weapon fi-om aholster on his personand pointed it at close range at Kurt West, a Continental

Paving Company employee. The hearing board found that Mr. Prochilo had no legal justificationto

handlethe weapon, and that his handling of the weapon was careless and imprudent. The board

recommended that Mr. Prochilo be dismissed for that conduct.

The Disciplinary Hearing Board unanimousdly voted to sustain Charge#3 that Mr. Prochilo violated
1.5.1 (A) - Personal Behavior. The board found that Mr. Prochilo wasin ahighly intoxicated state
on the bus ride back to New Hampshire and that he made offensive remarks about the religious
persuasion of another trip participant over the public address system on the bus. The board aso
found that Mr. Prochilo engaged in averbal exchange with Trooper Daniel Roche about a'* blow
job," that Mr. Prochilo removed his penisfrom histrousers and participatedin imitating oral sex
with Mr. Roche. The board also found that during the bus ride home, Mr. Prochilo grabbed the
civilian busdriver intheareaof his genitalswhilehe wasdrivingthe bus. The hearing board found
that Mr. Prochilo’s behavior reflected discredit upon him as amember of the State Police, and
brought the Division of State Policeinto disrepute. Onthebasisof Charge#3, the hearing board
recommended that Mr. Prochilo be demoted and suspended for aperiod in excess of 10 days.

The hearing board also recommended that the Director of State Police accept aresignationin lieu of
dismissal from the appellant. 1n so doing, the hearing board concluded that Mr. Prochilo had been
honest and cooperativethroughout the investigation, and believed that his prior record of service
should be takeninto considerationin determiningthe appropriatediscipline. The hearing board also
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was aware of the persond difficultieswhich Mr. Prochilo was experiencing at the time of the

incident.

Col. Presby, then Director of State Police, received the disciplinary hearing board's findingsand
recommendationsat a'*fina disciplinary hearing,” in the Colonel's office on November 15, 1995.
Maj. Thomas Kennedy reported the Disciplinary Hearing Board's findings on each of the charges,
noting that the board had voted unanimously to sustain each of the three charged violations. Capt.
Barthelmassummarized his unit's investigationof theincident(s), and Mr. Prochilo was alowed to
respond. Heindicatedthat he understood and agreed with the charges, but attributed his behavior to
hisuse of acohol during the day. Maj. Kennedy told those present that the Disciplinary Hearing
Board had recommended dismissal for thefirst charge, dismissal for the second charge, and
demotion and suspensionin excess of 10 daysfor thethird charge. He aso noted that the
Disciplinary Hearing Board had recommended that Mr. Prochilo should be given the opportunity to

resignin lieu of dismissal.

Col. Presby advised Mr. Prochilo that he had decided to accept the Board’s recommendation to
sustain al the charges. He informed Mr. Prochilo that he would be dismissed from service. Mr.
Prochilo then accompanied Mgj. Kennedy to his office where he was handed a pre-typed resignation
letter. Mg. Kennedy explained that Col. Presby did not have to agreeto accept the resignationand
could, instead, decideto formally dismissMr. Prochilo. He also explained that if Mr. Prochilo
electedtoresigninlieu of dismissal, hewould waiveany right to appeal. Mr. Prochilo said he
didn't know what to do. Mg. Kennedy told him he could have five minutesor so to contact his

attorney.

The appellant telephoned his attorney's officefor advice, but was informed that he would have to J
make the decision whether or not to resign on hisown. However, he was advised that aresignation
givenin lieu of dismissal was not appealableto the Board. The appellant then called hiswife, who ’
cried and told him that she couldn't takeit any more. Claimingthat he believed that he might lose ’
hiswife and childrenif he were to challengethe termination decision, Mr. Prochilo decided to '
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resignin lieu of termination. He signed the | etter which had been prepared for him by the Division
of State Police, certifying his understanding that aresignation givenin lieu of dismissal would not
be appealableto this Board.

The Position of the Parties

Therecord reflectsthat when the bustrip took place, both of Mr. Prochilo's parentswere seriously
ill. Inadditionto working his regular assigned shift, and working off-duty constructiondetails, Mr.
Prochilo was also traveling almost daily to Massachusettsto visit his parentsin the hospital, as well
astrying to keep their business, asmall garage, running. Mr. McKittrick argued that asaresult, Mr.
Prochilo had been overwhelmed by personal stress prior to the September 10™ trip to Foxboro
Stadium, and that these factors contributed to the appellant's uncharacteristic behavior on the day of
thetrip.

Mr. McKittrick asked the Board to find that the appellant's resignation was invalid because he had
aready received verbd notice of hisdismissal when he wasinformed that he might be permittedto
resigninstead. He asserted that an agreement to resign in lieu of dismissal should be considered
contractual in nature, wherein both parties are expected to obtain a benefit from the agreement. He
argued that in Mr. Prochilo's case, the State benefited by being rid of the appellant without the
necessity of defending the terminationdecision on appeal. He argued that on the other hand, Mr.
Prochilo gained no advantage by resigningin lieu of dismissal. He noted that therewas no offer to
expunge any damaging information from the appellant'sfile. He also said that the Division of State
Police failed to inform the appellant that the Police Standards and Training Council, once advised
of theresignationin lieu of discharge, would likely revokethe appellant's police certification.'

¥ The Board does not rulethat Per 1001.08(h) prohibitsresignationin lieu of termination after the termination decision
has been announcedto the employee, or even implemented, in every case. While aresignationin lieu of dismissal may
have benefited the state, it may have posed aworse option for the appellant. Nonetheless, the Board believesthat a
resignationneed only be voluntary in order to pass muster on review. The Board does not rule that the agency had any
obligationto advisethe appellant regarding action which may be taken by the Police Standardsand Training Council
with respect to his police certification, whether under the resignation or terminationscenarios.
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The appellant admitted that he had engaged in conduct on the Foxboro trip that was "' foolish and
evidenced poor judgment.” However, he argued that any offenseshe may have committed occurred
while he was off-duty and out of uniform. He also argued that none of his actionswere so egregious
asto warrant hisimmediate dischargewithout prior warning.

The appellant testified that he had been " overly honest™ with investigators. He arguedthat it was
only because he had been so honest and forthright during the course of theinvestigationthat the
State Police became aware of certain facts, including the handgun incident, which was later included
in the charges supporting his termination.

Mr. Prochilo asserted that he was not responsible for bringing the Division of State Policeinto
disrepute, and that any discredit or embarrassment which the Divisionsuffered was the direct result
of rumors circul ated after the trip by a Department of Transportation employee. He also argued that
beforethe Foxboro incident, he had a performancerecord free of any formal discipline, and that his
prior service should have been given greater weight in the decision whether or not to disciplinehim.
He argued that the Director of State Police also failed to take the appellant's personal circumstances
into consideration before acting on the Disciplinary Hearing Board's recommendations. Finally, he
suggested that while some disciplinemay have been appropriate, termination wastoo severea
punishment for the nature of the allegedinfractions.

The State argued that the resignation was valid on itsface. Ms. Kelloway-Martinstated that the
Divisionof State Police had complied with the Rulesof the Division of Personnel by apprisingthe
appellant of dl the chargesagainst him, reviewing with him the evidencesupporting his dismissal,
and allowing him the opportunity to resignin lieu of dismissal. She argued that whileit was clear
that the appellant was faced with two equally unpleasant options, they were options nonetheless.
She argued that the rule clearly precludesan employee from appealing aresignation simply because
he or she has achange of heart.

Appea of Robert Prochilo - Docket #96-T-14
page 10



Ms. Kelloway-Martin argued that even if the Board were to find that Mr. Prochilo's resignation was
invalid, there was ample evidence to support dismissing the appellant without prior warning. She
asked the Board to find that Mr. Prochilo’s conduct on September 10, 1995, violated the Rules and
Regulationsof the Division of State Police, subjecting him to disciplinary action, up to and
including his terminationfrom employment.

Rulings of Law

1. Section1.5.1A. of the Rulesand Regulationsof the Divisionof State Police providesthat,
""Each Sworn Division Member shall, while on or off duty, conduct himself in amanner that will
reflect credit on himself and the Division of State Police. Conduct unbecoming an officer shall
include that which tends to bring the Division of State Policeinto disrepute or reflectsdiscredit
upon the officer as amember of the Division of State Policeor which tendsto impair the
operation or efficiency of the State Police or the employee.™

2. Section1.3.1 A. of the Rulesand Regulationsof the Division of State police providesthat, **All
members of the Divisionof State Police are requiredto obey all laws of the United States of
America, the State of New Hampshire, and the political subdivision thereof, to whichthey are
subject.”

3. Section1.4.4 (A) of the Rulesand Regulationsof the Division of State Police providesthat,
""Sworn Divison Membersshall not use or handle weaponsin a careless or imprudent manner.™

4. Section1.8.5A. 4. ) of the Rules and Regulationsof the Division of State Police providesthat,
“...After ahearing, the Director [of State Police] may reprimand the employee or, with the
concurrenceof the Commissioner, take the following action against the employee: ...dismissal."

5. Per 1001.08 (b) of the Rulesof the Division of Personnel providesthat, **In cases such as, but
not necessarily limited to, thefollowing, the seriousnessof the offenses may vary. Therefore, in
someinstances, immediate discharge without warning may be warranted whilein other cases
onewritten warning prior to dischargemay be warranted...”

6. Per 1001.08 (h) of the Rulesof the Division of Personnel providesthat an appointing authority
may alow an employeeto resignin lieu of dismissal provided that the employee makes awritten
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requestto resignin lieu of dismissal, «...certifiesthat the resignation was given after review and
considerationof the evidence used to support the decisionto dismissthe employee; and the
employee certifiesin writing the employee's understanding that aresignation givenin lieu of
dismissal for cause may not be resolved through the settlement of disputes, pursuant to Per 202,
or by appedl to the personnel appeal s board pursuant to the provisionsof RSA 21-1:58.”

7. Per 202.04 of the Rules of the Division of Personnel provides, in part, " The following matters
shall not be subject to settlement or appeal under Part Per 202. ... (i) Resignation, unlessthe
employee can demonstrate by a preponderance of the evidencethat the resignationwas made

under extreme duress.”

Jurisdiction

Per 202.04 listsresignationas aninvalid basisfor apped, unlessthe employee can demonstrateby a
preponderanceof the evidencethat the resignationwas given under extreme duress. Whileit may
seem reasonableto infer that such resignationsare appeal able only when the duressis attributableto
the employer, asthe State has suggested, the rule carriesno such requirement. Therefore, the Board
believesthat in a case such asthis, wherethe appellant has made a primafacie showing that his
resignationwas not entirely voluntary, he must be permitted the opportunity at a hearingto provide
evidenceon that point. Otherwise, the appellant would not have a reasonable opportunity to sustain

his burden of proof.

Ontheissue of the appellant's resignation, the evidencereflects that the appellant and hiswife
independently made effortsto keep the appellant from being discharged from the Division of State
Police. The appellant tried to plead his case directly with Col. Presby, in hopes of avoidingthe
Disciplinary Hearing Board procedure. Mrs. Prochilo tried to persuade Col. Presby to intercede
during the second day of the Disciplinary Hearing Board, appealingto him on a personal level,

° Black's Law Dictionary (West, 6™ edition) defines duress, in part, as"Any unlawful threat or coercion used by a
person to induce another to act (or to refrain from acting) in amanner he or she otherwisewould not (or would).
Subjecting personto improper pressure which overcomeshiswill and coerceshim to comply with demand to which he
would not yield if acting asfree agent. ... Application of such pressureor constraint as compelsman to go against his
will, and takes away hisfree agency, destroying power of refusing to comply with unjust demands of another...”
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explaining the difficulties her husband had been experiencing because of his parents health. It
appearsthat neither the appellant nor his wife had contemplated his resignation except in the context
of pending disciplinary action. Therefore, if the Board wereto find that the underlying basisfor the
dismissal decision wasimproper, the Board would retain the authority to vacate both the termination
decision and the resignationwhich followed.

Decision and Order

In hisappeal to thisBoard, Mr. Prochilo advanced the theory that the very seriousnature of the
chargesagainst him werelargely the result of his having been " overly honest™ in hisreportsto
Lieutenant Sloper and InvestigatorsPickering and Breen. That characterization,in this Board's
view, isapoor excusefor sworn testimony which contradictsthe appellant's earlier statementsto
investigators.

In his statement to investigators, Mr. Prochilo said that he had been drinking heavily throughout the
day and had no idea how many beers he may have consumed. However, in testimony before this
Board, Mr. Prochilo had a very clear recollection of how many beers he had consumed and when he
had consumedthem. Mr. Prochilo informed investigators that because he wasin a highly
intoxicated state after thefootball game and cookout, he had no recollection of the bus ride home
from the Massachusetts State Police Barracksin Foxboro, to Bedford. However, in testimony before
thisBoard, Mr. Prochilo claimed that he recalled the entiretrip, including the "' blow job™ incident
with Trooper Roche. Mr. Prochilo told investigators that when he drove hometo Antrim, he was
"highly intoxicated." He said that although he remembered leaving David Dinwoodi€'s driveway,
he had no further recollection of the ride home until thetime that he arrived in his own driveway.
However, in histestimony before this Board, he had a clear, detailed recollection of the route he
droveto get home, traffic conditionson the road, and whether or not he had encountered any police

vehiclesaong the way.
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Throughout his appedl to thisBoard, Mr. Prochilo described his behavior on September 10, 1995, as
"foolish" and somewhat " stupid.” He argued that as regrettableas his conduct may have been, the
seriousnessof the charged offenseshad been blown out of proportion after the media picked up on
rumors about the bustrip. Mr. Prochilo argued that the Division of State Police should have
realized that his behavior was simply an uncharacteristicreaction to too much stress, too much
fatigue and too much beer. He also suggestedthat any disreputewhichthe Divisionof State Police
suffered asaresult of his behavior was actually the fault of those who circulated unfounded reports

of more serious misconduct onthetrip. The Board does not agree.

Thefact that aveteran law enforcement officer would " joke™ with aloaded weapon under any
circumstances, particularly where the use of acohol wasinvolved, isamost incomprehensible. Mr.
Prochilo's conduct was not merely foolishor stupid, as he characterizedit. It reflected dangeroudy
poor judgment, and arecklessdisregardfor the State Police Rules and Regulationsregarding the
handling of firearms. Although Mr. Prochilo went to great lengthsexplaining that hisfingerswere
outsidethetrigger guard when he pointed his serviceweapon at Mr. West, and that he had held the
weapon in amanner whichwould not have allowed it to discharge, he also told investigatorsthat if
the weapon had discharged, the projectile could have struck Mr. West in the area of hisribcage.

Theredso isstrong evidenceto suggest that Mr. Prochilo wasimpaired when he drovefrom
Trooper Dinwoodie's hometo his own on the evening of the bustrip. Although Dr. Leipziger, the
appellant's expert witness, testified that in hisopinion Mr. Prochilo's blood acohol content would
not have been morethan .02 or .03 by the time he drove home, the appellant himself told State
Policeinvestigatorsthat he was highly intoxicated when he left Trooper Dinwoodi€e's house. That
testimony was corroborated by Trooper Jepson's and Trooper Dinwoodi€'s statementsto
investigators. The Board found that the appellant, who described himsdlf at the time as stressed,
exhausted, and unaccustomed to consuming any substantial amount of acohol, exercised
dangeroudy poor judgment by driving himself home when he believed himsalf to be intoxicated,

particularly when there was someone el se availableto drive him instead.
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TheBoard also is unwilling to accept Mr. Prochilo's contention that his sexual anticsshould be
excused as an aberration, or that any embarrassment which the officers of the Divisionof State
Policesuffered as aresult of his behavior should be blamed on those who circul ated the story of the
"blow job" rather than on those who participated in thisinchoatesex act. Thefact remainsthat Mr.
Prochilo exposed himsdlf in the presence of fellow officersand civilians, and alowed another
officer to feign an act of fellatio with him. Whilethe Board certainly will not endorserumoz-
mongering, wereit not for Mr. Prochilo's and Mr. Roche’s conduct, there would have been little
fodder for the rumor mill. Had this been the appellant’s only act of misconduct, and had the public
not become aware of hisbehavior, the Divisionof State Police might have imposed alesser

penalty.'® Those, however, are not the factsin thisinstance.

Mr. Prochilo argued that his personal difficultiesat the time of theincident, coupled with his
lifetimedesireto be aState Trooper, hislength of servicewith the New HampshireDivision of
State Police, and a record free of prior disciplineshould weigh heavily in favor of hisreinstatement.
Again, the Board does not agree. The Board does not believethat any of the circumstances
described by the appellant provide sufficiently mitigating factorsto warrant any particular leniency
on the part of hisemployer or this Board.

Mr. Prochilo exhibited dangeroudy poor judgment as well asengagingin lewd behavior and
conduct unbecomingan officer, thereby violatingthe Rules and Regulationsof the Division of State
Police. Having done so, he was subject to dismissal under the optional dismissal provisionsof the
Rules of the Divisionof Personnel.

The public has aright to expect that those personswho are sworn to enforcethe law will respect and
abide by that law. Instead, Mr. Prochilo has asked the Board to find that because he invested a
lifetime becoming a member of such an™'dite” corps, heis somehow entitled to a degree of

immunity that few, if any, members of the general public could expect under similar

' The Disciplinary Hearing Board recommended that Mr. Prochilo should be demoted from Corporal and suspended for
aperiod in excess of 10 dayson this particular charge.
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circumstances. The citizens of New Hampshire are entitled to demand that the members of the
largest, most visible law enforcement agency in the State shall hold themselvesto the highest
possiblelegal, mora and ethical standards. Having failed to do so, Mr. Prochilo forfeited his place
withinthat organization.

The Board found that the Division of State Police had sufficient evidence to warrant dismissing Mr.
Prochilo, without prior warning, for violation of the Rules and Regulations of the Division of State
Police, and for violation of Per 1001.08 (b) of the Rules of the Division of Personnel. The Board
further found that when confronted with the evidence supporting his dismissal, the appellant el ected

toresigninlieu of dismissal.

After Mr. Prochilo learned that the Disciplinary Hearing Board had sustained all the chargesagainst
him, that the Hearing Board had recommended his dismissal, and that the Director of State Police
had decided to dischargehim from his position, the appellant was given the opportunity to submit
hisresignation. He wasallowed to consult with counsel and to speak with hiswife before making
the decisionto resign or be discharged. He was advised by Maj. Kennedy, and by an attorney from
the law officesof Wiggin and Nourie, that by resigning, he would waive hisright to appeal the
dischargedecision. After speaking with hiswife, the appellant was persuaded that the only way he
could hopeto preserve his marriage wasto accept the Hearing Board's recommendationsand resign

his position.

In spite of hisclaim that the appellant was incapable of making arationa decision, the Board found
Dr. Longprey s after-the-fact, reconstructive assessment of the appellant's state of mind to be

inconsi stent with the testimony and evidence as presented. Faced with two equally unpleasant
options, the appellant made a rational , well-reasoned decisionto resignin lieu of dismisal under the
conditionsset forthin Per 1001.08 (h) of the Rules of the Division of Personnel. Accordingly, the
Board voted to dismiss Mr. Prochilo's appedl.

Appeal of Robert Prochilo - Docket #96-T-14
page 16



THE PERSONNEL APPEALS BOARD

Mark J. Bennétt, Acting Chairman

Y ZepV

Robert J. W Commissioner

LisaA. Rule, Commissioner

cc.  VirginiaA. Larnberton, Director of Personnel
Sheri J. Kelloway-Martin, Esq., Department of Safety
J. Joseph McKittrick, Esq., McKittrick Law Office

Appeal of Robert Prochilo - Docket #96-T-14
page 17



PERSONNEL APPEALS BOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271- 3261

Appeal of Robert Prochilo
Docket #96-T-14
Division of State Police
Response to Appellant's Motion for Reconsideration and Appellee's Objection

January 31,1997
On October 16, 1996, the New Hampshire Personnel AppealsBoard received the Appellant's
Motion for Reconsiderationof the Board's September 18, 1996, Decisionin the above-
referenced appeal. Appellee's Motionto Extend Timeto File An Objectionto Mationfor
Rehearing wasreceived by the Board on October 17, 1996. Appellee's Objectionto Motionfor
Reconsiderationwas then received on October 31, 1996.

Having considered both the Motion and Objectionin conjunctionwith the Board's Decisionin
this matter, the Board voted unanimously to deny Appellant's Motion for Reconsideration. In so
doing, the Board found that none of the grounds set forth in Appellant's Motion providethe basis
for afinding that the Board's decision was either unlawful or unreasonable.

The Appellant argued that the Board failed to addressdue process issues associated with Col.
Presby's communi cationwith Disciplinary Hearing Board members beforethey had issued their
recommendations. Asnoted inthe Board's Decision on the merits of Mr. Prochilo's appesl,
Section 1.8.5 B. of the Rules and Regulationsof the Division of State Policeallowsthe Director
of the Divisionof State Police absolutediscretionin determining when to convene adisciplinary
hearing board, aswell asfull authority to accept or regject any or al of that board's findingsand
recommendations. Had these procedural issues had any substantiveeffect on the appellant's right
to afair hearing before this Board, the Board would have addressed them more specificallyin its
decision.
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Contrary to the Appdllant's assertion, the Board also did not overlook Colonel Presby's
testimony concerning the limits of hisauthority to dismissa sworn member of the State Police, or
the legal issueof whether the appellant could have been terminated without *'the express consent
of the Commissioner.” Section1.8.5A. 4. F of the Rulesand Regulations of the Division of
State Policerequiresthe Commissioner's " concurrence™ in a decision to dismissa sworn member
of the Division of State Police, not his" express consent.” If, in fact, the Commissioner did not
concur with the dismissal decision, or the decisionto allow Mr. Prochilo to resign from his
position as a State Police Corporal, he had ample opportunity to overrulethose decisionsand
correct the alleged procedural error. Evidencethat Colonel Presby did not seek the
Commissioner's approval is not tantamount to proof that the Commissioner of Safety did not
concur with the disciplinary decision. Furthermore, the appellant failed to persuadethe Board
that immediatereinstatement would be the appropriate remedy for any procedural error whichthe
Colonel may have committed.

Similarly, the Board did not overlook the direct testimony of Corporal Legranade. 1t ssmply gave
more weight to thefirst hand observations by Troopers Dinwoodie and Jepson of the appellant's
level of sobriety or intoxication immediately following his returnto New Hampshireafter the
Foxboro trip. The Board considered Cpl. Legranade's testimony about the appellant's condition
the day after thetrip to be less significant than evidence concerning his condition when he drove

homethe night before.

TheBoard aso did not fail to consider the appellant's claim 'chat numerousother similarly
Situated trooperswere not terminated for their actions. In its decision onthe meritsof the appeal,
the Board found that Mr. Prochilo exercised " ...dangeroudly poor judgment, and a reckless
disregard for the State police Rules and Regulationsregarding the handling of firearms[Section
1.4.4 (A) of the Rulesand Regulationsof the Division of State Police].”" (SeeDecisionat page

14.) That conduct was sufficient to warrant hisimmediate terminationwithout prior warning.
The appointing authority should not be precluded from taking appropriate disciplinary measures
simply because thereis some evidenceit may havefailed to do so in the past.
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The Board findsthat the appellant waived any objection to the composition of the Board hearing
hisappeal. When the Board met on May 8, May 22, 1996, to hear Mr. Prochilo's appedl, it had
aready concluded thefirst two days of hearingin the Appeal of Daniel Roche. The names of
those members of the Board scheduled to hear the case were amatter of publicrecord, and the
parties were given the opportunity to object to any of the member of the panel. Similarly, when
the Board met on June 18 and June 19, 1996, for the conclusion of Mr. Prochilo's appedl, the
Board had concluded the last two days of the Roche hearing (June 11 and June 12,1996). At no
time prior to release of its decisionin this matter did the appellant object to any member of the
Board seated to hear hisappeal, nor did he suggest that the Board would be unableto fairly and
impartially decide his appeal.

The remainder of the argumentswhich the appellant has raised in support of hisrequest for
reconsiderationare a restatement of the argumentswhich he raised in his hearing on the merits,
and none of them provide sufficient grounds upon whichto find that the Board's decisionon the

factsin evidence was either unreasonable or unlawful.
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