PERSONNEL APPEALSBOARD
25 Capitol Street
* Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF JAMES SERAIVA
Docket #92-T-31

Department of Transportation

October 24, 1994

On January 17, 1994, the Personnel Appeals Board received a Motion filed by SEA General
Counsel on behalf of James Seraiva, requesting reconsideration/rehearing of the Board's
December 28, 1993 decision denying Mr. Seraiva's appeal of his termination from employment
prior to completion of his probationary period.

Upon review of the motion in light of the Board's decision on the evidence presented, the Board
found that the appellant failed to raise any new evidence or argument not already offered by

the appellant in his hearing on the merits or considered by the Board in reaching its decision.

Accordingly, the Board voted to deny the Motion and affirm its decision denying Mr. Seraiva’s
appeal .
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State of Nefe Hampshire

PERSONNEL APPEALS BOARD
State House Annex
Concord, New Hampshire 03301
Telephone( 603) 271-3261

Appeal of Janmes Serai va

_(Department of Transportation)
Docket No. 92-T-31

M. Janes Seraiva was enpl oyed by the Departnent of Trans-
portation as a H ghway Maintainer until he was termnated on June
4, 1992, effective June 19, 1992, for poor attendance, |ack of
dependabi lity and an alleged inability to work cooperatively wth
other crew nenbers. See letter of termnation. | n his June 18,
1992, appeal letter, Seraiva contended that the termnati on was
arbitrary, capricious, illegal and/or nmade in bad faith. He
contended that his probationary period was extended i n February,
1992, inviolationof former Per 302.23, that this denonstrates the
aforenentionedinpropriety of histermnation, and that inlight of
t he i nproper extensi on, Serai va becane a per nanent enpl oyee who was
not termnated appropriately under the rules due to that status.
He further contended that he was not eval uated i n accordance with
forner Per 310.07 rendering the termnationillegal, that he did
not mss the 22 days of work alleged during his first ei giht nont hs
of enpl oynent and that any absences he took were legitimate and

wer e approved nonet hel ess. He contends that the term nation was
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alsoinretaliationfor asserting various undescribed | egal rights
and taking precautions to do his job properly.

The parties were both represented by counsel: M. Reynol ds,
Esquire, for.the. appellant, J. Spencer, Esquire, for the state.
The parties stipulated that Serai va was hired under the so-call ed
"old" personnel rules and termnated after April 27, 1992, the
effective date of the current formul ation thereof.

As a prelimnary natter the Board was asked to determne
whet her Seraiva was a probationary enployee or had attai ned
per manent st at us.

O this point, the appellant argued that he was hired on
Septenber 1, 1991, actual |y commenci ng to work on Septenber 3. The
six nonth period was extended by 9 days 1i hours on account of
absences. The agency coul d request an extension at the end five
nont hs or sooner. The agency did do this, but as contended by the
appel lant, not in a tinely manner because the extension was not
approved until February 12, 1992, after he gai ned per manent st at us.

The state pointed out that the probationary period was
I nt ended t o guar ant ee neani ngf ul observati on of work perfornmance,
that any interruption of service is not to be counted toward the
probationary period, that Seraiva served five nonths of tine
excl udi ng absences, and that the Drector of Personnel checked the
tineliness of the request and deened it to be in conpliance with

t he rul es.



The D rector of Personnel’s testinony on the point was that
DOT’'s R chard WI | i ans, t he Human Resour ces Coor di nat or, personal |y
presented the witten request to her for approval on February 4,
1992, when she did i ndeed approve it. It looked |late onits face,
but upon inquiry about absences, M. Lamberton satisfied herself
that it was indeed tinely due to the extension provisions of Per
302.23. state’s Exhibit 4. She contended that the various |ate
dat e stanps on the docunment showingits transmttal back to DOT are
irrelevant. It appears to be date stanped February 4, 1992, at the
D vi sion of Personnel .

(Onh revi ewof the evidence and Per 302. 23, the Board det er m nes
that M. Seraiva's probationary period was properly and tinely
ext ended by DOT and t he D vi si on of Personnel. Accordingly, he was
a probationary enpl oyee at the tinme of termnation. The evidence
wll be reviewed in light of this finding under the standards
applicable to termnations within the probationary peri od.

The Board received the testinony of several additional
W tnesses on the nerits of the appeal, plus nine state’s exhibits
and two exhibits offered by the appellant. M. Seraiva testified
extensively about his absences and the other basis for his
termnation. Exanples follow and nay be foll owed by the reader
graphically by referring to the narked-up cal endar whichis state’s
exhi bi t one.

Ser ai va says he started work on Septenber 3, 1991, with pl ans
requiring sone |eave already set. The "furl ough prograni

permtting enpl oyees | eave to save the state noney was to run and
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Seraiva says his Dstrict Engineer, Ken Kyle, told himto take the
tine because it was unpaid and didn’t cost the state noney. He
took Septenber 6 off and doesn’t renmenber the reason. Leave on
this day, |ike nost others, was on | eave whi ch was recommended by
a supervi sor and approved. Testinony of state w tnesses was t hat
this practice was followed after the fact of the | eave to account
for the absence and mni mze bureaucratic entangl enents fromthe
office. Nonetheless, it is afact to Seraiva's benefit. Seraiva
tellsus that if he knewthey woul d "use it against him" referring
to the absences, he woul d not have taken tine off. He al so says he
didn’t al ways know whether his | eave slips were approved or not,
but he didn’t seemundul y concerned about it one way or anot her.
In February, Kyle and Joel Powers advised Seraiva that his
probationary period was being considered for extension. A
di sagreenent or altercation with Powers occurred at a neeting
around this tinme, but Seraiva felt the extensionhad to dow ththe
"T-rate." This is a differential rate that Seraiva and t he uni on
correctly felt he shoul d recei ve, but that had not been paid him
allegedly due to sone msunderstanding on Powers’ part.  Truck
driving (T rate) assignnents and overti ne stopped. Powers, who was
I n charge of overtine assignments, was clained to be "gunni ng him
down." Seraiva was sent hone fromovertine on February 7, because
he had been told to apply salt around the gas punps, Seraiva
radi oed sone reports and Powers al | egedl y becane angry and told him

he’d best not have an opinion or hed be fired.
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This sort of point and counterpoi nt conti nued on the issue of
painting fire hydrant narkers for the town of New Hanpton, where
Powers is involved with the Water and Sewer Departnent, on state
tine. Seraiva allegedly took some abandoned ant ennas found al ong
1-93 by anot her enpl oyee, and the |like. Seraiva had nmany reasons
why his conduct or involvenent in anincident is justified by the
inplicitly inproper or unfair conduct of others. Seraiva allowed
the possibility that Powers may have told hi mthat taking tine off
could af fect his becom ng a per manent enpl oyee.

(n cross exam nati on, Seraiva’s sonewhat nercurial account of
the incidents continued. He testified that Powers was lying in
order to get rid of himand that he had gotten along well wth
Powers until the T-rate incident which nade Powers | ook bad in
front of Ken Kyl e, who was present and corrected the pay issue. In
Seraiva’s opi nion, Kyle had told himto take all the unpaid tinme he
want ed.

Inreviewof Sate's 1, 2, and 5, this |atter bei ng Seraiva’s
own notes, there were a nunber of days of |eave used, but they
should be put in perspective. Septenber 6 had no reason given.
Septenber 26 was for a long standing famly reunion. Qctober 15
was w thout a reason. Qctober 23 was taken in order to finish a
pai d house painting job. Novenber 8 was for | ongstandi ng hunti ng
pl ans. Novenber 25 and 26 were due to ill ness fromfood poi soni ng
from Thanksgi ving, a holiday actually occurring later that same

week. Decenber 9 had no reason.

_/
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Hereafter, a head injury at work caused excused absences on
January 7, 21, and 22. An eye accident at work, allegedly the
result of using inproper eye protection, resulted in excused
absences on January 30 and 31. February 7, a Friday, Seraiva
al | egedl y went hone due to a toot hache, but Seraiva cl ai ned he was
sent horme by Powers due to t he above-referencedradi o incident. He
took a floating holiday on March 10 (pai d) and was absent for three
paid hours on March 20. A dentist appoi ntnent on April 10 and 24,
accounted for absences in April, as did one on May 5. My 22 was
due to flu. A doctor’s appoi ntnment accounted for June 5. A work
Injury took the next two weeks.

Sone of these absences seemexcusabl e, sone work rel at ed, sone
prior coomtnents one mght expect a new enployee to have
previously contracted, and sone unwarranted. Nonet hel ess, al nost
all were recoomended for approval, and all were approved by a
supervisor. V& consider the numerous absences inportant, but not
dispositive. Wile Seraiva was absent a lot and in sone ways
| acked dependability, we are disinclinedto sustain his termnation
solely on this ground. The other allegations relate to an
"Iinability to work cooperativelywth other crewmembers." W next

examne the evidence in light of this consideration.*

' V¢ note that Seraiva's probationary period was extended f or

attendance reasons. State's 4. As of February 4, 1992, and gi ven
that he was using unpaid | eave, we find this acceptabl e and not
I nconsistent with our treatnent of the extension, supra.
February, attendance and the reasons for absences were suffi ci ent
consi derations to warrant an extension of the probationary peri od
on the evidence before us. This is, in our view, entirel
consi stent with the purposes of the probationary peri od set fort
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Joel Powers is a Hghway Patrol man and was Seraiva’s bOSS.
John Goneau was Powers’ assistant. Powers testified that Seraiva
was assigned to work with Coneau and anot her wor ker naned Al an 90
to 95 percent of the tine.” Yet Powers had regul ar contact with
Serai va and observations of himand his work, as well as reports
through his staff. Powers warned Seraiva that he needed to be
concerned about his obligations to DQT. when he was asked about
| eave to conpl ete a pai d house painting job. Seraiva was not very
interested i n Powers’ counselling. Qne particul ar incident ended
wi th Seraiva wal king out without the underlying job attentiveness
i ssue being worked out, and without Powers telling Seraiva his
| eave application was to be approved. Seraiva nonethel ess cal | ed
I n on the day for which he had requested a "furlough." A simlar
debate occurred about a hunting trip to Pittsburgh Novenber 7.
Here, Seraiva sai d Kyl e had approved | eave, whi ch was not confir ned
when Powers talked to Kyle, although the | eave was taken. These
incidents are not discussed to reconsider the | eave i ssue, but to

examne the issue of attitude, and whether Seraiva net the

in Per 601.07(a)

> In his testinony Powers flushes out sone of the problens
with Seraiva's | eave usage. It was excessive, it was indicative of
poor planning and an inability to set priorities, it followed
certain sporting weekends as the season’s changed, i.e. ice
fishing, after bowhunti ng and nuzzl e | oadi ng hunting. Powers felt
that the sports contributed to health rel ated absences. The house
pai nting incident stood alone. This had to be conpl eted so Serai va
coul d get paid. Powers testified that Seraiva swore himto secrecy
in April and confided that sonme of his dental absences were for
al cohol counselling. This is unconfirned, seens to deal withlater
absences, and on the record before us, is not taken one way or the
other interns of excusing or justifying absences.
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appl i cabl e work standard. They suggest problens that are not of an
unanti ci pated type, but which are of a type that nanagenent has a
right to expect wll be corrected during a probati onary period, or
t he enpl oyee nmay be unaccept abl e.

G her exanples of this dynamc occur in the testinony. The
radio incident is one such. Powers says he was surveilling the
plowi ng route in the snowtrying to deci de nanpower requirenents.
Serai va cane on and domnated the radi o frequency i n use wanting to
know if he was to stay or go. An argunent ensued when Powers
returned. Seraiva did not want to wait for his deci sion.

Powers testified that early on it looked as if Seraiva had
good skills. However, Seraiva argued wi th other crew nenbers who
resultingly did not wish to work with him which caused assi gned
tasks not to be conpl eted. For exanpl e, Seraiva and anot her wor ker
wer e assigned now ng rel ated work where a contractor had used an
over the guard rail nower | eaving a swath that needed t o be cl eaned
up by collectingand chipping the materials init. Seraivarefused
to do this work doing other brush work instead. (n  anot her
occasion at the shop, a crew was repl aci ng snowpl ow franes and
call ed out to Seraiva, who was passing by, to assist with a portion
of the procedure, but he refused. Powers does not assess Seraiva’s

wor k habits highly overall.?

° Interestingly, Powers enployed Seraiva to cut wood at his
own hone as Seraiva needed the noney. This ki ndness was repai d by
a bill for unpaid uniformfees. Seraiva favored uniforns but did
not pay for them
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Oh a second day of hearing, June 9, 1993, John Coneau
testified in accord with Joel Powers and he shed a bit nore detail
on the guardrail, antenna and ranp incidents telling us that
Seraiva left before Coneau one night but returned a few mnutes
|ater to take the ranp that Powers had found and sai d GConeau coul d
have. Wil e no one accused Seraiva of stealingthe ramp, sonme nore
discord in the work pl ace seens t o have resulted.

James Seraiva was a probationary enployee ostensibly
termnated pursuant to Per 601.07(e) and Per 1001.02. The first
cited section prescribes that dismssals during the initial
probationary (non-pronotional) period be effected in accordance
wth the second cited. Per 1001.02 provides that the appointing
authority nmay dismss an enpl oyee who "...fails to neet the work
standard provided the dismssal is not:

1) arbitrary
2) illegal

3) capricious, or
4) made in bad faith."

A neeting nust be held with the enployee in advance of
dismssal, said neeting to conformto the requirenents of Per
1001.02(b), and the dismssal letter nust conform to Per
1001.02(c). W are satisfiedthat Per 1001.02(b) and (c) have been
conplied with after the requisite neeting on June 2, 1992. These
procedural prerequisites have not been the thrust of the
appel lant's all egations of error i n any case. Rather the appel | ant
argues first that he was a pernmanent enployee for the various

reasons al ready di sposed of above.
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Second, in his letter of appeal, he argues that he was not
provided with an eval uation one nonth prior to the expiration of
his probationary period. This is a potentially telling argument.
Per 601.07 does not require an evaluation and was the effective
section pertinent to probationary appointnents at the tine of
di smssal . An appointing authority is required to notify a
probati onary enpl oyee whet her or not the enpl oyee shall receive a
per manent appoi ntnent. Per. 601.06(f). See, Appellant's Exhibit
1. Per 801.07(a), however, does require such an eval uation. Such
an eval uati on shoul d conply wth Per 801.02, M ni num Requi renents
For All Bvaluations. This sectionrequires certaininformati on and
acertain format. Per 801.02, passim Note |limted exceptionin
Per 801.02(d), for probationary enpl oyees being dismssed. The
Instructions set forth on Appellant’s 1 clearly suggest that that
formis intended to satisfy this requirenment. The "eval uati on"
utilized here does not fornally neet all of the requirenents, but
does seem to satisfy the spirit of the rule in terns of its
content, particularly inlight of M. Powers' several neetings and
di scussions with M. Seraiva during which he attenpting to counsel
hi mand 1 nprove his conduct to the applicabl e standard. Thi s m nor
formal flawwas probabl y occasi oned by the recency of the adoption
of the current personnel rules to Seraiva’s dismssal. Wile this
flaw nmust be corrected prospectively, it is, on all the evidence,
de minimis here. Seraiva had adequate notice of deficiencies in

his performance, what was needed to correct it, and what his
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enpl oyers expected. Any technical error here is harmess on the
facts presented.

Turning to Seraiva’s renai ni ng arguments, one i s factual and
already dealt with above, that being the absences. The other is
sone alleged retaliation resulting fromthe T rate" and safety
gl asses incidents. O the record we find the argunent of
retaliation unsupported by the evidence, and that Seraiva has not
net his burden on this point.

Returning to Per 1001.02, we do not, on the evidence, find
Seraiva’s dismssal to be arbitrary, as sufficient articul able
reasons exist therefore. They are supported by evidence and
Seraiva has not carried his burden of persuasion with his
expl anation. The di smssal was not capricious or made i n bad faith
for the sane reasons. |In short, Seraiva failed to neet the work
standard because he was wunable to work sufficiently and
cooperatively wth other crew nenbers and did not respond to his
supervisor's counselling. Hs relations with his peers were not
conduci ve to effecting the department’s Dbusiness. Ser ai va was
simlarly discharged legally. Per 1001.02(a)(2).

Accordingly, the Board finds that the Departnent of
Transportation acted reasonably and lawfully in discharging mr.
Seraiva during his probationary period for failing to neet the

appl i cabl e wor k st andard.
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So or der ed.

Date: /9-/&?/93 The Personnel Appeal s Board
1 1

Mark J. %ﬁhnett, Acting Chairman
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Lisa A Rule, Conm ssi oner
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Karen A. McGinley, C

cc:  Mchael Reynolds, Esquire
Jeffrey Spencer, Esquire
Virginia Lanberton, Director of Personnel

N




