PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

Appeal of Pamela Shiner
Docket #01-T-14
New Hampshire Veterans Home

November 15, 2001

The New Hampshire Personnel AppealsBoard (Wood, Bonafide aid Urban) met on Wednesday,
Octaober 17,2001, under the authority of RSA 21-I aid ChaptersPer-A 100-200to hear the
apped of Pamela Shiner, a former employee of the New Hampshire VeteransHome. Neither
party objected to the members of the Board conveiied to hear the appeal.’

Ms. Shiner, who was appealing her termination from employment effective April 30, 2001, for
alleged excessive absences, was represaiited at the hearing by SEA Genera Counsel Michael
Reynolds. LouisePaquette, Human Resources Coordinator, appeared on behalf of the State.

Therecord of the hearing in this case consists of pleadings submitted by the parties prior to the
lieariiig, tlie audio tape recordiiig of the liearing on the merits of tlie appeal, and documents
admitted into evidenceas follows:

State's Exhibits
1. April 27,2001 fi-om Anne Howeto L ouise Paquette concerning Ms. Shiner's absences
2. March 21,2001 letter from Anne Howeto PainelaShiner notifying her of non-selection
for full-time employmeiit
3. March 19,2001 letter from Anne Howeto Pamela Shiner notifying her of non-selection
for the position of Float Nursing Assistaiit III

' Beforetaking up the merits of the appeal, Commissioner Bonafide disclosed that he and one of the State's
witnessesreside in the same town and he knowsthat she works as anurse. He indicated that they are not personal
friends, however, and prior to this hearing he did not know that she worked at the VeteransHome. After an
opportunity to consider this information, both partiesagreed to proceed.
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4. February 5,2001 letter from Anne Howe to Painela Shiner notifying her of non-selection
for the Restorative Aide position

5. February 12,2001 " Rapid Letter' from Pamela Shiner to Anne Howe indicating that Ms.
Shiner had quit her second job and wished to go back to full-time employment

6. Copy of Chapter Per 1001, Rules of the Division of Personnel

7. Print-out dated 9/12/01 of 12/15/2001 GHRS screen-printindicating Ms. Shiner's
employment status astemporary, part-time

8. November 20,2000 Rapid Letter"” from Painela Sliiner to Anne Howe indicating that
Ms. Sliiiier wished to ""go part time, 32 hours"

9. Confidential Report of Occurrence signed by JoAnn Keller, dated August 13, 2000

10. Fiscal Y ear 2001 Absentee Calendar for Pamela Sliiner

11. A highlighted portion of Exhibit 12

12. Pamela Shiner's Performance Evaluation for the period 2/1/99 through 1/31/00

13. Notation of CounselingSession issued by JoAnn Keller to Pamela Sliiner on February 16,
2000 concerning " absenteeism in conjunction with weekends and days of '

14. January 13,2000 Rapid Letter'" from Pamela Shiner to Anne Howeindicating that Mss.
Shiner wished to retract her resignation

15. January 12,2000 note from Pamela Shiner resigning her position effective February 4,
2000

16. Fiscal Y ear 2000 Absentee Calendar for Pamela Shiner

17. October 20, 1999 |etter from Anne Howe to Pamela Shiner notifying her of non-selection
to the position of Nursing Assistant II

18. September 15, 1998 notation of counseling session issued to Pamela Shiner

19. July 27, 1998 notation of counseling issued to Pamela Shiner

20. April 15, 1998 memo from Anne Howeto Ms. Shiner about her attendance

21. January 2, 1998 Notation of Counselingissued to Ms. Sliiner for unauthorized leave

22. December 18, 1997 Notation of Counselingissued to Ms. Sliiner

23. August 28, 1997 letter from Ms. Howeto Ms. Sliiner advising her of non-selection to the
position of CNA II

24. PamelaShiner's Performance Evaluationfor the period of 3/1/96 through 2/28/97

25. December 30, 1996 letter from Anne Howe to Pamela Shiner notifying her of non-
selection to CNA II

26. December 13, 1997 letter from Anne Howe to Pamela Shiner notifying her of non-
selectionto the position of CNA II

27. July 24, 1996 Notation of Counseling issued to Pamela Shiner

28. June 10, 1996 Notation of Counseling issued to Pamela Sliiner

29. Performance Evaluation for Pamela Shiner for the period May 1, 1995 to April 30, 1996
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30. February 5, 1996 Notation of Counselingissued to PainelaShiner

31. January 16, 1996 Notation of Counseling issued to PainelaShiner

32. December 15,2000 request from Pamela Shiner to the New Hampshire Retirement
System requesting areturn of member contributions

At tliehearing, the following persons gavesworn testimony:

AnneHowe, RN, Director of Nursing
John Loranger, Scheduling Coordinator
Jo-Ann Keller, RN, Nurse Manager

Ed Colby, Business Administrator
Linda Anderson, RN

Pamela Sliiner

Tlie appellant arguedtliat at tlie time of termination, she was apermanent full-time employee
worlting part-time hourswho was entitled to the same protectionsas any other classified
employee. She argued that the New Hampshire Veterans Home liad never disciplined her
alleged misuse of sick leave, and that by dismissing her without any prior warning, the State
violated the Rules of the Division of Personnel. She arguedtliat tlie Statefailed to provide any
evidence supporting the allegation tliat she had excessive absences or that her absences showed a
pattern of being out the day before or after sclieduledtime off. Finally, she argued that the State
violated her right to due process by failing to provide an opportunity for her to refute the
allegations supporting her tenninatioii from employment. The appellant asked the Board to find
that her termination was unfair and was effected i n violation of the rules adopted by the Director
of Personnel. Therefore, the appellant argued, tlie Board diould order the Veterans Home to
reinstate her witliout lossof pay under the provisions of RSA 21-I:58.

Tlie State argued that because M s. Shiner was a part-time employee at the time of termination,
tlieprovisions of Per 1001.08 did not apply to her separation from service. Tlie State argued tliat
when Ms. Sliiner adted to "'go part-time, she realized that she was giving up anumber of
benefits availableonly to full-time employees. The State aclcnowledgedtliat Ms. Sliiner was
never disciplined for poor attendance or misuse of leave. However, the State argued, Ms. Sliiner
did recelvenotations of counseling and performance evaluations that warned of disciplinary
action if her attendancedid not improve.

On the evidence, the Board found that Ms. Shiner began working for the VeteransHomein 1994
as apart-time employee, and received a aprobationary appointment to afull-time position asa
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Certified Nursing Assistant | in the spring of 1995. Although absenteeismand tardinesswere
recurrent problemsidentifiedin counseling notations and performance eval uationsthroughout
Ms. Shiner's employment as a full-time Nursing Assistant &t tlie Veterans Home, she never
received any formal discipline. Anne Howe, Director of Nursing, recalled that when she
counseled Ms. Shiner about problems with her attendance, the appellant usually responded that
""she had lots going on."

On January 12, 2000, Ms. Shiner unexpectedly resigned from her position. Ms. Howe believed
that tlie resignationmight havebeen prompted by a conflict between tlie appellant and one or
more of her co-worlters. Nevertheless, the resignation surprised her. Ms. Howe believed that
once the appellant had taken tlietimeto consider tlie actual consequencesof resigning, she had a
changeof heart. Thefollowing day, Ms. Howe alowed the appellant to withdraw her
resignation.

Ms. Shiner's supervisors continued to find her attendancerecord unacceptable. Eventually Ms.
Howe and Ms. Keller, the appellant's immediate supervisor, suggested that the appellant
consider working part-timeinstead of full-time. On November 20,2000, Ms. Shiner sent anote
to Ms. Howestating, “As of Dec. 15, 20001 [sic] like to go part time, 32 hours."" Ms. Howe
agreed to therequest, and asked Ms. Paquette, tlie agency's Human Resources Coordinator, to
arrange for the reduction to part-time. Sherelied on Ms. Paquette to explain what converting
from filll-timeto part-timewould entail.

Ms. Shiner's employment status was converted from permanent to part-timetemporary effective
December 15,2000. She understood that as a part-time employee, shewas no longer entitled to
fully-paid medical or dental insurance, nor was she eligibleto earn or useleave. Ms. Shiner
knew that she could not continue contributing to the NH Retirement System, and she signed a
form dated January 16,2001 titled " Applicationof Member for Return of Accumulated
Contributions” which indicated that the appellant had terminated her membershipin the
Retirement system "...by leaving [her] position as.. Nursing Assistant IL...”

In aFebruary 12,2001 note addressed to Anne Howe, Ms. Shiner stated, “I’d like to thank you
for your support and understanding re: the issuethat were[sic] goingon. I'm glad to say issues
have been resolved and dl iswell. | have quit my 2™ job and would like to go back full-time.”
Ms. Howetestified that becausetherewerestill significant concerns about Ms. Shiner's
attendance, she did not select tlie appellant for any of the full-time positionsthat were available.
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On April 27,2001, Ms. Howe sent anote to Ms. Paquette advising her that, "' Pam continues to
call in on wedltends and i n conjunction with days off. She also has apattern for callingin on
Mondays." OnMs. Howe's recommendation, the agency decided to dismiss the appellant for
excessive absences.

Commandant Barry Conway met with Ms. Shiner and her SEA 'representative Denise Ouellette
on April 30, 2001 to inform the appellant that as aresult of her absences, the agency had decided
to terminate her employment. Ms. Howe and Ms. Paquette were present at the meeting as well.
At the termination meeting, the only document provided for the appellant's review was the
notice of termination, which stated, in part, Y ou have had excessive absences; many of them
show apattern of being out the day before or after a scheduled day/days off. Y ou werealso late
on Saturday, February 3,2001 and April 20,2001. Botli of these werebefore or after time off.”

When the appellant had adlted to change from full-time to past-time, she understood that di€'was
giving up asignificant number of benefits. Shemay not have realized that the agency might
refuse to return her to afull-timeposition a some later date, and she may not have been aware of
the fact that by becoming a part-time employee, she could be subject to termination without prior
warning for offenses such as lateness, absenteeism, or failure to meet the work standard.

Having considered the evidence and argument offered by the parties, aswell asthe applicable
laws and administrativerules, the Board made the following findings of fact and rulings of law.

ndingsof

1. Despite the absence of formal discipline while she was employed full-time, Ms. Shiner
was aware of the agency's dissatisfaction with her attendancerecord and the possibility
that she could be disciplined as aresult.

2. AlthoughMs. Shiner's supervisors werethe ones who originally suggested that she
consider working part-time, the appellant's decision to request part-time rather than full-
time employment was made for her own convenience:

3. The agency was not required to advise Ms. Shiner of the possible consequences of
relinquishing her status as a full-time einployee.

4. Beforeasking to "'go part time,” the appellant never aslted the agency what stepswould
be necessary before she could be restored to full-time.

5. Ms. Shiner was atemporary, part-time employee at the time of her termination from
employment.
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Rulings of Law:

A. Per 1001.01 of the Rules of the Division of Personnel providesthat "' The following

disciplinary measures|as defined by Chapter Per 1000] exist for full-time employees
within the state system."

. RSA 98-A:1, IV, defines"Full-time basis' as ' employment calling for not less than 37-

1\2 hours warlcin anormal calendar week or calling for not lessthan 40 hoursworlcin a
normal calendar wedc with respect to positionsfor which 40 hours are customarily

required.”

. RSA 98-A:1, V, describesworlc performed on a™ part-timebasis' as* employment calling

for lessthan 37-1\2 hours worlcin anormal calendar wedc or calling for less than 40
hoursworlcin anormal calendar wedc with respect to positionsfor which 40 hours are

customarily required."

. Accordingto RSA 21-I:58, I, " Any permanent employeewho is affected by any

application of the personnel rules, except for those rules enumerated in RSA 21-1:46, |
and'the application of rulesin classificationdecisions appealableunder RSA 21-1:57,
may apped to the personnel appealsboard within 15 calendar days of the action giving

riseto the apped.”

. RSA 98-A:3 providesthat, “Any person appointed under atemporary appointment or any

person appointed under a seasonal appointment who worlcsthe equivalent of 6 months or
more, not necessarily consecutively, in any 12-month period shall be deemed to be
respectively apermanent temporary employeeor apermanent seasonal employeeand
entitledto all the rightsand benefits of apermanent employeein the classified service of
the sate."

. Per 102.41 of theRulesof the Division of Personnel defines' permanent employee™ as “a

full-timeemployee who has satisfactorily completed a probationary period and whose
continued employment in apositionis contingent upon the recommendationof the

appointing authority."

. The agency was not required to restoreMs. Shiner to a full-time position or to select her

for any of the full-time positions that became available prior to her termination.
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H. The agency was under no obligation to explain to Ms. Shiner that the disciplinary
measures outlined in CHAPTER Per 1000 of the Personnel Rules apply "exist for full-
time employeeswithin the state system."

The appellant acknowledges the fact that Per 1001 saysit appliesto full-time employees. The
appellant also argues that amore equitableinterpretation would be that regardless of the
language, the rules apply to full-time and part-time employees, particularly those who have
attained permanent statusbut who areworlting part-time. The question here is not whether the
rule should have been writtento apply to both full-time and part-timeemployees but whether or
not therule, aswritten appliesto part-timers. In this case, the rule clearly states that the
disciplinary provisions of the rules" exist for full-time einployees within the State system.” Ms.
Shiner was not afull-time employeeat the time of termination. Therefore, the provisions of Per
1001 would not apply to her dismissal, and the agency would not be required to comply with

- thoserulesin effecting her termination.

The appellant argued that even if the Board were to find that the rule only applied to permanent
employees, the Board should find that Ms. Shiner was a full-time employeeworking part-time
hours, had attained permanent status, and was entitled to the protection of Per 1001 and RSA 21-
1:58. Neither the evidence nor the argument support the appellant's claim that she should be
considered afull-time employee working part-timehours, or that she should be considered a

"' permanent part-time” employee.

The Board found that Ms. Shiner's termination was not governed by the provisions of Per 1001
or any other specific provision of the Rules of the Division of Personnel. Although RSA 21-1:46
may not distinguish between part-time and full-time employees for purposes of determining
standing to file an apped, the language of the law does limit the Board to hearing appeals™...as
provided by RSA 21-1:57 and 21-1:58 and appealsof decisions arising out of application of the
rules adopted by the director of personnel...” Ms. Shiner’s appeal doesnot involve a
classification decision appealableunder RSA 21-1:57. Because of her part-time status, and
because the provisions of Per 1001 do not apply to part-time employees, Ms. Shiner does not
qualify as a" permanent employeewho is affected by any application of the personnel rules” as
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defined by RSA 21-1:58. Therefore, tlie Board found that lier appeal was outside the Board's
subject matter jurisdiction. Accordingly, tlie Board voted to DISMISStlie appeal.

THE PERSONNEL APPEALSBOARD

Pftrick H. Wood, Chaifman

Philip P. Bonafide, Commissioner

CoR Do {

Anthony B. Yrban, Commissioner w

CC.

Thomas F. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael Reynolds, SEA General Counsel, 105 N. State Street, PO Box 3303, Concord,

NH 03302-3303
L ouise Paguette, HR Coordinator, NH Veterans Home, PO Box 229, 139 Winter St.,

Tilton, NH 03276-0229
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