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January 13, 1992 

By l e t t e r  dated December 1 6 ,  1991, SEA General Counsel Michael Reynolds f i l e d  
a F1c)tion fo r  Reconsideration of the Board's November 25, 1991 decision i n  t h e  
above-captioned appeal. The Board (Bennett, Rule and McGinley) met Wednesday, 
January 8 ,  1992, t o  consider the Motion and the S ta te ' s  objection i n  
conjunction with its November 25, 1991 Decision denying M s .  Szanto's appeal. 

0 \- - 
Those grounds offered by the appellant i n  support of her Motion f o r  
Reconsideration, and the Board's review of same a re  summarized a s  f0110~7~:  

1,  he Board i l l e g a l l y  and unfairly aided the appointing authori ty  i n  
determining what const i tutes  an allowable basis  f o r  discharge. 

RSA. 21-1.46 1 provides that: 

"Tne personnel appeals board sha l l  hear and decide appeals a s  provided by 
RSA 21-1':5'7 and 21-I:58 and appeals of decisions a r i s ing  out  of 
app,Lication of the rules  adopted by the d i rec tor  of personnel. . . " 

The Board acted within its s ta tutory authori ty  i n  de temini rg  tha t  w i l l f u l  
misrepresentation of information on an application f o r  employment/promotion is 
an offense f o r  which an employee may be discharged under the optional 
discharge provisions of Per 308.03. 

2 . The language on the application for  employment only contemplates 
termination from a posit ion when the employee has l i ed  on the appl icat ion 
for  that  par t icu la r  position. 

That argument was raised, considered, and addressed by the Board i n  i ts  
or iginal  decision i n  t h i s  matter. 

3. The Board "put an unreasonable spin" on testimony whicb the Board found t o  
contradict  M s .  szanto's  testimony. 
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The Board considered a l l  the evidence and testimony, finding the S t a t e ' s  case 
t o  be more credible than the appellant 's .  The Board's findings a r e  not 
inherently "unreasonablegf simply because the appellant disagrees with the 
Board's assessment of the c r ed ib i l i t y  of the witnesses and the weight of the 
evidence. 

4. In order t o  find tha t  M s .  Szanto's misrepresentations were "wil l ful" ,  the 
Board would f i r s t  have had to "...study M s .  Szanto's s t a t e  of mind" and 
compare her understanding of words such a s  "supervisen and "schematics" 
with the def in i t ion  of those words a s  understood by M s .  F i t t s  and the 
other "hearsay witnesses ' . 

The Board did not r e ly  solely  on M s .  F i t t s '  testimony, o r  evidence offered by 
"hear say witnesses I' . After comparing the various applications for  employment 
completed by M s .  Szanto, the Board found the discrepancies i n  her own 
description of her experience and supervisory respons ib i l i t i es  were too grea t  
t o  support a f inding tha t  any misrepresentations were accidental ,  t h a t  they 
consti tuted "highlighting" or npu£fery" a s  she alleged, or that  they were 
anything other than wi l l fu l  misrepresentations of f a c t  designed t o  improve her 
chances a t  promotion. 

5.  Because the agency did not meet with M s .  Szanto p r io r  t o  termination and 
allow her t o  give an explanation f o r  the discrepancies i n  the application,  
the Board should have considered the termination t o  have been i n  bad f a i t h .  

Per 308.03(4)i of the Rules of the Division of Personnel s ta tes :  

"Whenever possible, before any type of discipl inary action appealable t o  
the  personnel [appeals board] is taken by an appointing authori ty  - or  
within 10 days from the date  of the action,  the employee sha l l  be 
en t i t l ed ,  with representation if requested, t o  a hearing (an informal 
meeting) between an employee and/or h i s  chosen representative f o r  the  
purpose of attempting t o  adjust  the  problem before said appointing 
authority." (Emphasis added) 

There was no evidence t h a t  M s .  Szanto and/or her representative requested a 
meeting with the appointing authority within ten days of her termination. The 
only request f o r  a meeting by M s .  Szanto or  her representative involved the 
or iginal  denial  of cer t i £  ica t ion  which eventually prompted the investigation 
in to  her employment h i s tory  by the appointing authority . 
6 .  The Board f a i l ed  t o  look a t  each and every alleged misrepresentation and 

issue extensive findings a f t e r  su& investigation.  
1 '-', 
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The Board need only find t h a t  M s .  Szanto " . . . intentionally made f a l s e  
statement of material f a c t  in  [her]  applicationn.  Neither the appointing 
authority nor the Board is under any obligation t o  invest igate  each and every 
suspected misrepresentation t o  oonclude that  she intent ional ly  made f a l s e  
statement of material f a c t .  

7. The Board "appears t o  have validated the appointing authori ty 's  
misinterpretation of "Per 308.03 (2) .  

The Board did not find t h a t  there  was "no way the employee can correct  the  
problem1'. The Board's November 25, 1991 decision spec i f ica l ly  s t a t e s  the 
following: 

"The Board found the extent  of misrepresentation of material  f a c t s  t o  be 
suf f ic ien t  t o  war rant discharge without pr ior  warning. " 

,- In  consideration of the foregoing, the Board unanimously t o  deny the 

' -1 appellant 's  Motion fo r  Reconsideration and t o  affirm its decision of November 
25, 1991, denying Ms. Szantols appeal. 

cc: Virginia A. vogel, Director of Personnel 
John Dabuliewicz, Esq., Assistant Commissioner, ~nvironmental Services 
Michael C . Reynolds, SEA General Counsel 
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November 25 , 1991 

The New Hampshire Personnel Appeals Board (Bennett, Rule and McGinley) m e t  
Wednesday, Oztober 23, 1991, t o  hear the appeal of Lisa Szanto, a former 
employee of the Department of Environmental Services who was discharged from 
employment effective April 10, 1991, f o r  al legedly f a l s i fy ing  information 
about her p r ior  work experience on an application fo r  promotion t o  A i r  

p Pollution Technician I. M s .  Szanto was represented a t  the hearing by SEA 
i(,, General Counsel Michael C. Reynolds. Attorney John Dabuliewicz , Assistant 

Commissioner of Environmental Services , appeared on behalf of the Department 
of Environmental Services. 

M s .  Szanto's no t iw  of termination, dated April 10, 1991, signed by 
Commissioner Robert Varney, s ta ted in  par t :  

"The reason for  your termination is your wi l l fu l  misrepresentation of 
previous experience on your application for  'promotion t o  A i r  Pol lut ion 
Technician I, dated January 31, 1991. Specifically,  an invest igat ion 
found tha t  your claims of duties,  respons ib i l i t i es  and supervisor 
authority were grossly inaccurate f o r  four of the jobs l i s t ed . .  . 
"You signed th i s  application i n  which you ce r t i f i ed  that  there were no 
wi l l fu l  misrepresentations made, and t h a t  should an invest igat ion d isc lose  
such misrepresentation, you could be terminated from your employment." 

In  h i s  or iginal  pleadings on Ms. Szanto's behalf, Attorney Reynolds argued 
tha t  even i f  the Board were t o  find the information supplied by M s .  Szanto on 
her application t o  be a w i l l fu l  misrepresentation of material  fac t s :  ". . . the 
purpose of the affirmation on the application form is not  t o  provide a bas i s  
f o r  termination of an employee from a posi t ion she is already employed in .  It 
is t o  allow an employer t o  terminate an employee from a posit ion f o r  which the 
employee has provided f a l s e  information". - 

I 'i 
<. , 

-< 
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Attorney Reynolds argued tha t  M s .  Szanto had not wil l f  u l ly  misrepresented any 
material  f a c t s  about her p r ior  work experience. He contended tha t  the 
appellant had "highlighted" cer ta in  in£ ormation about her background t o  
improve her chances a t  promotion. He contended tha t  even i f  the Board were t o  
find tha t  the appellant supplied inaccurate information about her p r io r  work 
experience, a t  worst the inaccuracies must be deemed "pufferyn rather than a 
wi l l fu l  attempt t o  deceive. 

After consideration of the testimony and evidence received, the Board voted t o  
deny M s .  Szanto s appeal, f inding that  she had wi l l fu l ly  misrepresented 
material f a c t s  on her application f o r  promotion. The Board found tha t  such 
wi l l fu l  misrepresentation, whether o r  not  it rela ted t o  her application fo r  
the posit ion occupied by the employee a t  the time of discovery, const i tutes  
suf f ic ien t  jus t i f ica t ion  fo r  termination under the  optional discharge 
provisions of the Rules of the Division of Personnel, Per 308.03(a) ( 2 ) .  The 
Board voted t o  grant the Appointing Authority's request for  findings of f a c t  
and rulings of law, 1 - 9, t o  the  extent t h a t  they a re  consistent with the - findings below. In so ruling,  however, the Board notes  tha t  it received 

(I , testimony concerning the April  1, 1991 l e t t e r  from Virginia Vogel t o  Thomas 
u Hardiman. However, the l e t t e r  i t s e l f ,  Exhibit DE13, was never admitted in to  

the record. 

On January 31, 1991, M s .  Szanto applied f o r  promotion t o  the3'posit ion of A i r  
Pollution Technician I. Her application was rejected by John Roller, Human 
Resource Administrator f o r  the Department of Environmental Services when Mr. 
Roller concluded that  M s .  Szanto's work experience did not meet the minimum 
qual i f icat ions  f o r  the posit ion i n  question. M s .  Szanto cal led Mr. Roller 
about the application, and was informed that  she did no t  have experience i n  
the repair  of mechanical and/or e l e c t r i c a l  equipnent required by the 
specif icat ion f o r  A i r  Pollution Technician. M s .  Szanto continued t o  disagree 
with the denial  of cer t i f ica t ion ,  and t h e  matter was referred t o  Jo  An Bunten 
of the Division of Personnel. M s .  Bunten con£ irmed the denial  of 
cer t i f ica t ion .  

Subsequently, Mr. Roller was contacted by Tom Hardiman, SEA Director of Field 
Operations, who suggested tha t  M s .  Szanto I s  experience should be deemed 
suf f ic ien t  t o  c e r t i f y  her f o r  the promotional vacancy. Mr. Roller t e s t i f i e d  
t h a t  he had or ig ina l ly  i n i t i a t ed  an investigation i n t o  the appel lant ' s  work 
experience t o  determine whether work he had i n i t i a l l y  considered llassemblyn 
dut ies  might actual ly  be "repair" dut ies  a s  required f o r  ce r t i f i ca t ion  f o r  A i r  
Pollution Technician I. H e  indicated t h a t  a t  the outset  he had only intended 
t o  call those employers where he believed he might have misinterpreted what 
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the appellant 's  actual  du t i e s  had been. He t e s t i f i e d  t h a t  during h i s  f i r s t  
conversation with a former employer, however, the information received by him 
was so d i f fe ren t  from t h a t  described by the appellant t h a t  he decided t o  c a l l  
each of the former employers. 

Mr. Roller t e s t i f i e d  tha t  a f t e r  having spoken t o  representatives of the S ta te  
Division of Water Resources, Transcam Industries,  L&S Elec t r ic ,  Sprague 
Electric,  Ci l ley ' s  Auto Body, and Grappone Toyota, he determined t h a t  the  
appellant had f a l s i f i e d  her application by wi l l fu l ly  misrepresenting her work 
experience. A t  the request of the appointing authority, Mr. Roller forwarded 
the information t o  the Director of Personnel fo r  her review. 

Personnel Director Vogel t e s t i f i e d  tha t  she had been contacted by both the 
State  Employees' Association and the Department of Environmental Services 
concerning M s .  Szanto's denial  of ce r t i f i ca t ion  f o r  the posi t ion of A i r  
Pollution Technician I. M s .  Vogel t e s t i f i e d  that  in  both o r a l  and wri t ten 
cmun ica t ions  with Mr. Hardiman, she had advised him t h a t  the appel lant ' s  

,-, stated education and experience did not meet the minimum qual i f ica t ions  fo r  
the posit ion i n  question. She also t e s t i f i e d  tha t  she'd advised Mr. Hardiman 

1 that  i n  her opinion the information contained on M s .  Szanto's application 
constituted a wi l l fu l  misrepresentation of material f a c t s  and could, a t  the 
discretion of the appointing authority,  provide grounds f o r  discharge. That 
same interpreta t ion of the Rules was relayed t o  the Department of 
Environmental Services i n  a l e t t e r  from the Director t o  John Roller dated 
April 4, 1991. M s .  Szanto was discharged by l e t t e r  dated April  10, 1991. 

In support of her request f o r  reinstatement, M s .  Szanto t e s t i f i e d  that  she had 
made no wi l l fu l  misrepresentations i n  any of her applications f o r  employment. 
M s .  Szanto offered a number of explanations for  the discrepancies between the 
information appearing on her applications and the information supplied by her 
previous employers. The Board did not f ind those explanations persuasive, 
however. For example, M s .  Szanto described her experience a t  Sprague Electric 
a s  the following: "Three years experience t e s t i ng  and supervising the 
operation of t es t ing  t r ans i s to r s  on Computer t e s t  system. Set tol lerances  
[ s i c ]  on tes t ing  equipnent. Created new programs u t i l i z i n g  schematics. 
Loaded program onto t e s t  system and ran products. Periodically checked with 
the system operators t o  see i f  the product was running properly and t o  make 
sure that  they were monitoring' the product properly t o  meet the specif ied 
tollerances [sic]. Worked with engineering s t a f f  t o  make any necessary 
changes i f  required. I a l so  f i n a l  tes ted products and packed f o r  shipping." 
She indicated that  she supervised 6 employees. 
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Peggy H e l m s ,  M s .  Szanto's former supervisor a t  Sprague Electric, t e s t i f i e d  
t h a t  except f o r  a 3-month period during which M s .  Szanto had worked a s  a Check 
Inspector A on the t rans i s tor  s ide  of the plant,  she had worked on the second 
s h i f t  assembling tantalum capacitors. Although M s .  Helms a u l d  offer  no 
information concerning what dut ies  M s .  Szanto may have performed a s  a Check 
Inspector A, she t e s t i f i ed  tha t  during the appellant 's  employment a s  a 
Tantalum Assembly Operator, she had no supervisory respons ib i l i t i es .  M s .  
H e l m s  a l s o  t e s t i f i ed  there was no engineering s ta f f  on second s h i f t  with whom 
the appellant might have worked o r  had any contact during her employment as  a 
Tantalum Assembly Operator. 

M s .  Szanto explained tha t  she could have been clearer i n  describing her dut ies  
a t  Sprague Electric,  but argued tha t  no one had ever asked her what portion of 
her three years of employment there  had involved which dut ies .  She t e s t i f i e d  
tha t  she was responsible during her three months a s  a Check Inspector A fo r  
" tes t ing  and supervising the operation of t es t ing  t rans i s tors  on computer test 

'-1 
systemw by checking the other operators '  machines t o  make sure  they were 

LJ running properly. She indicated tha t  when a problem occurred, she would 
inform an engineer who would then make a correction. She t e s t i f i e d  t h a t  her 
claim t o  having "created new programs u t i l i z i n g  schematics" involved the 
process of keying in  voltage changes t o  the computer program, and that  she 
keyed i n  those changes "...several timesw. 

Diane F i t t s ,  Human Resource Administrator for  Sprague Electric t e s t i f i e d  tha t  
she had never d i rec t ly  supervised the appellant, but was fami l ia r  with the 
work she would have performed having been employed a s  production and assembly 
s t a f f  before transferring in to  the Human Resource Department a t  Sprague. She 
t e s t i f i e d  that  a l l  employees serve a three-month probationary period, and tha t  
a probationary Check Inspector A would not be assigned any supervisory dut ies .  

The Department of Environmental Services a1  so offered in to  evidence Employment 
Verification Authorizations signed by the appellant and completed by her 
former employers or the i r  representatives.  The forms returned t o  
Environmental Services and entered a s  ~ x h i b i t s  8, 9, and 10 from Ci l l ey ' s  Auto 
Body, Transcam Industries and Grappone Toyota, substantiated the Department of 
Environmental Services' determination t h a t  the appellant had intent ional ly  
misrepresented her pr ior  work experience i n  order to  qual i fy  for  promotion. 

The appellant argued tha t  during her employment a t  Transcam Industr ies ,  there 
was l i t t l e  or  no supervision, and tha t  her employers probably were not aware 
of what work she was ac tua l ly  performing. With regard t o  her description of 

it/? 
work performed for  Ci l ley 's  Auto Body, she insis ted that  she had worked a f u l l  
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forty-hour week, but had received no compensation because she was involved i n  
a personal re la t ionship with the owner. She suggested that  the owner had not 
actual ly  completed the employment ver i f ica t ion  requested by the Department of 
Environmental Services, that  the form had probably been completed by Mary 
Ci l ley,  and t h a t  the owner probably signed it i n  s p i t e  of the misstatements it 
contained i n  order t o  avoid a conf l ic t  with her. I n  discussing her work 
experience a t  Grappone Toyota, the appellant argued tha t  the employment 
ver i f icat ion was completed by someone other than her supervisor, who would not 
have been aware of the work she actual ly  performed. 

Taken individually, exhibits  8, 9 and 10 have l i t t l e  weight. Cumulatively, 
however, when viewed in  conjunction with the testimony of M s .  F i t t s  and M s .  
H e l m s  r e l a t i ve  t o  the appellant 's  employment a t  Sprague Electr ic ,  the Board 
found the evidence suf f ic ien t  t o  support the Department's a l legat ion t h a t  M s .  
Szanto had wil l f  u l l y  misrepresented her p r io r  work experience. 

I Accordingly, the Board found tha t  M s .  Szanto had wi l l fu l ly  misrepresented 

-\ 
material  f a c t s  i n  her application for  promotion. On her applications dated 

I 
(-1 

1/31/91, 2/15/91, and 3/4/91, M s .  Szanto c e r t i f i e d  the following: ". . . that  
there are  no wi l l fu l  misrepresentations of the above statements and answers t o  
questions. I understand tha t  should an invest igat ion disclose such 
misrepresentations, my application may be re jected and, should I be employed, 
my service may be terminated". An investigation,  prompted by the appel lant ' s  
insistence tha t  her application should be c e r t i f i e d  a s  meeting the minimum 
experience requirements f o r  promotion t o  A i r  Pollution Technician I, disclosed ~ w i l l f u l  misrepresentations of material  f a c t s  on a t  l e a s t  two of her 
applications f o r  promotion. 

The appellant argued tha t  she should have been provided an opportunity t o  meet 
with a representative of the appointing authori ty  pr ior  t o  her discharge t o  
explain any inconsistencies between the information appearing on her 
application and the information supplied by her previous employers. The Board 
f u l l y  agrees t h a t  a complete investigation should have included ' a  face  t o  face  
meeting with M s .  Szanto t o  address the alleged misrepresentations. However, 
the  Board found tha t  had the appellant been given the opportunity t o  meet with 
the appointing authority,  and had she offered the same explanation f o r  the 
misrepresentations appearing on her application,  no different  outcome would 
have been achieved. The appointing authority would have reasonably concluded 
that  M s .  Szanto wi l l fu l ly  misrepresented material  f a c t s  i n  her appl icat ion for  
promotion, and would have had the same d iscre t ion  t o  discharge her f ram her 
employment f o r  such misprepresentations. Therefore, the lack of an 
opportunity t o  meet with a representative of the appointing authori ty  pr ior  t o  

In the discharge was a harmless error .  
/ \ 
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M s .  Szanto had the burden of proving, through her hearing on the merits ,  t ha t  
the Department of Environmental Services improperly discharged her f o r  wi l l fu l  
misrepresentation of material  f a c t s  on an application f o r  employment. Having 
f a i l ed  t o  meet her burden, her appeal is denied. 

Per 308.03 ( 2 )  of the Rules  of the Division of Personnel provides: 

"In cases such as ,  but not  necessarily limited t o  the following, the 
seriousness of the violat ion may vary. Therefore, in  some instances 
immediate discharge without warning may be warranted, while i n  other cases 
one writ ten warning p r io r  t o  discharge may be indicated..." 

The Board found the extent of misrepresentation of material  f a c t s  t o  be 
suf f ic ien t  t o  warrant discharge without p r ior  warning. 

THE PERSONNEL APPEALS BOARD 

u 
Mark J. EIEnnett 

g i s a  ,-t4~- A. Rule & 

cc: Virginia A. Vogel, Director of Personnel 
John Dabuliewicz , Esq . , Assistant Commissioner, Environmental Services 
Michael C. Reynolds, SEA General Counsel 


