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Response t o  Appellant 's Motion f o r  Reconsideration 

January 16, 1992 

The New Hampshire Personnel Appeals Board (Bennett, Johnson and Rule) met 

Wednesday, December 4, 1991, t o  consider SEA General Counsel Michael Reynold's 

October 16, 1991 Motion f o r  Reconsideration o f  the Board's September 26, 1991 

Order denying the appeal o f  Gordon West. The Board a lso considered the 

State 's Objection, f i l e d  on behalf o f  the Department o f  Correct ions on October 

22, 1951, by Attorney Michael K. Brown. 

Having considered both the Motion and Object ion i n  conjunction w i t h  i t s  

September 26, 1991 decision, the Board found t h a t  the appel lant 's  Motion 

ra ised no grounds which were not  already ra ised o r  considered by the Board 

during the appel lant 's  hearing on the mer i ts  o f  h i s  appeal. 
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Among the arguments raised by the appellant i n  support of h i s  Motion was t h a t  

Corrections denied him the r ight  t o  a hearing pr ior  t o  discharge. Inasmuch a s  

h i s  separation was the r e su l t  of a resignation rather than a d i sc ip l inary  

action, the State has argued correctly i n  its Objection tha t  no such hearing 

would have been warranted. 

Per-A 204.06 ( b )  of the Rules of the Personnel Appeals Board requires t h a t  

Motions f o r  Rehearing ". . .shall  s e t  f o r t h  every ground upon which it is 

claimed t h a t  the decision or  order complained of is unlawful or  

unreasonablen. Having f a i l e d  t o  es tab l i sh  such grounds, the appel lant ' s  

Motion is denied. Accordingly, the Board voted t o  aff i rm its decision of 

September 26, 1991, denying Mr. West's appeal. 

THE PERSONNEL APPEALS BOARD 

Mark J. ~ d h n e t t  

Lisa A. Rule 

cc: Virginia A. Vogel, Director of Personnel 

Michael K. Brown, Staff  Attorney, Department of Corrections 

Michael C. Reynolds, SEA General Counsel 
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Division of Field Services 
New Hampshire Department of Corrections 

September 26, 1991 I 

The New Hampshire Personnel Appeals Board (Bennett, Johnson and R u l e )  met 
Wednesday, August 21, 1991, t o  hear the appeal of Gordon West, a former 
employee of the Division of Field Services, Department of Corrections. Mr. 
West was represented a t  the  hearing by SEA General Counsel Michael Reynolds. 
Michael K. Brown, Staff  Attorney, appeared on behalf of the Department of 
Corrections. 

In h i s  March 11, 1991 l e t t e r  of appeal t o  the Board, the appellant argued t h a t  
the Department of Corrections had mistakenly construed h i s  January 23,  1991 
memo t o  Chief Probation and Parole Officer Dina Bock, Field Services Regional 
Administrator Michael Dunfey, and Director of Field Services Thomas Tarr a s  a 
l e t t e r  of resignation. He  fur ther  argued tha t ,  "Even i f  [h i s ]  act ions  were a 
voluntary attempt a t  resignation, such action would not be e f fec t ive  u n t i l  
formally and f ina l ly  accepted by the appointing authority. Although some 
paperwork may have been processed, nobody from DOt. approached Mr. West and 
ei ther  o ra l ly  or i n  writ ing told  him t h a t  t h i s  resignation was formally 
accepted. H i s  3/1/91 memo then operated t o  nu l l i fy  any e f f e c t  h i s  previous 
'resignations' may have had." The appellant argued i n  h i s  appeal t o  the Board 
that  since he had s ta ted  the e f fec t ive  date of the supposed resignation,  he 
had retained the r i gh t  t o  withdraw o r  rescind any e f f ec t  h i s  letters had u n t i l  
the effect ive date. 

The appellant argued t h a t  the department's refusal  t o  allow the withdrawal of 
his  resignation consti tuted a de f ac to  termination. H e  contended tha t  the .d< 

concerns raised by him about d i ssa t i s fac t ion  with h i s  pay and with the 
performance of his supervisor had created substant ia l  h o s t i l i t y  on the  pa r t  of 
the Department, and tha t  the Department's refusal  t o  accept the withdrawal of 
h i s  resignation was an a c t  of re ta l ia t ion .  
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One of the other issues  i n i t i a l l y  raised on appeal was the appel lant ' s  
asser t ion that  h i s  actions during January, February and March, 1991, resul ted 
i n  pa r t  from recurring episodes of post-traumatic s t r e s s  disorder. H e  claimed 
tha t  the outbreak of h o s t i l i t i e s  i n  t h e  Persian Gulf, and h i s  des i re  t o  
re-enter active duty wi th  the United States Air Force precipitated h i s  notice 
t o  t h e  Department of Corrections t h a t  he intended t o  leave State  Service. 
During closing arguments on the da te  of hearing, however, the appellant agreed 
t h a t  he had effect ively waived tha t  argument. 

Neither party submitted requests f o r  findings of f a c t  o r  rulings of law. 
Accordingly, the Board, a f t e r  considering t h e  testimony and evidence 
presented, found t h e  following . 
Gordon West was or iginal ly  hired by the Department of Corrections i n  a 
posit ion of Probation Parole Officer Trainee. Pr ior  t o  h i s  employment with 
the Division of Field Services, he had been a commissioned of f icer  holding the 
rank of Major i n  the  United States  A i r  Force l a s t  stationed a t  Pease A i r  Force 
Base. 

Upon appointment, Mr. West was informed tha t  Probation/Parole Officers,  upon I / -  ' 
successful completion of mandatory t ra ining through Police Standards and 

\. ,I Training, and successful completion of a probationary period, a r e  
automatically promoted t o  Probation/Parole Officer I. He was a l s o  informed 
tha t  Probation/Parole Officers, because of the manner in  which t h e i r  posi t ions  
a r e  established, were a l s o  e l i g i b l e  fo r  promotion and salary increases within 
t h e i r  positions t o  Probation/Parole Officer I1 o r  111 upon submission of proof 
of addit ional formal education within the f i e ld .  

I n  June, 1989, the leg is la ture  imposed a blanket moratorium on posi t ion 
reclass i f icat ions  . The appellant f a i l e d  t o  provide proof of e l i g i b i l i t y  f o r  
upgrading pr ior  t o  implementation of the moratorium. Consequently, the  
Department of Corrections was unable t o  e f fec t  the  posit ion and salary 
upgrading discussed with the appellant a t  the time he was hired. I n  s p i t e  of 
h i s  eventual acceptance of the Department's i nab i l i t y  t o  address the issue of 
h i s  salary grade increase, the appellant was a l so  d i ssa t i s f ied  with the 
relationship he had w i t h  h i s  supervisor. 

On January 7, 1991, the appellant cal led Michael Dunfey, Division of Field  
Services Regional Administrator, a t  h i s  home and informed Mr. Dunfey t h a t  he 
was planning t o  terminate h i s  employment due t o  h i s  f rus t ra t ions  with both h i s  
salary and his supervisory relationship.  Dunfey met with West and h i s  
supervisor, Dina Bock on January 10, 1991, t o  see i f  the  problems could be 
ironed out. After tha t  meeting, he concluded tha t  there were ser ious  problems 
between the two, but hoped tha t  they could work out  t he i r  differences 

(r-) 
suf f ic ien t ly  t o  allow f o r  a reasonable working relationship.  H e  reported the 
r e s u l t s  of tha t  meeting t o  Thomas Tarr, Director of the Division of Field  

4 Services. 
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Periodically during the month of January, both Dunfey and Tarr met with West 
i n  an attempt t o  explain the salary issue t o  h i s  sat isfact ion,  a s  well a s  t o  
t r y  finding an al ternat ive work s e t t i n g  f o r  the appellant so t h a t  he would not 
resign. West was offered the opportunity t o  apply for  t ransfer  t o  another 
Division Field Office i n  Manchester, a s  well a s  an opportunity t o  apply fo r  
t ransfer  i n to  the Shock Incarceration Unit of the State  Prison system. West 
indicated an in t e r e s t  i n  both posit ions.  

Dunfey arranged for  West t o  v i s i t  the Manchester Field Office on January 22, 
1991, t o  meet the s t a f f  there.  Although West did not meet the o f f i ce  
supervisor during tha t  v i s i t ,  he did meet the of f icers  and s t a f f .  Dunfey 
believed tha t  West intended t o  apply f o r  the t ransfer ,  and understood tha t  
West would be cal l ing him the following day t o  give confirmation. When West 
did not c a l l  a s  planned, Dunfey cal led him. West said he'd discussed the 
matter with h i s  wife and had spoken with representatives of the A i r  Force, and 
had decided it would be best i f  he resigned, s ince  he believed he'd probably 
be cal led t o  active duty i n  the near future .  

During t h a t  same period of time, West had discussed both the Shock Unit 
posit ion and the Manchester Field Off ice  posi t ion with Thomas Tarr. Tarr 
indicated h i s  i n t e r e s t  i n  keeping West i n  the Department. West to ld  Tarr t h a t  
he might be interested i n  taking one of the  posit ions i f  he were allowed a 60 
day leave of absence; otherwise, because of personal commitments, he would 
have no choice but t o  resign. Tarr informed him that  between the number of 
employees already absent because of act ive mi l i t a ry  service, vacancies which 
were unfi l led because of the budget crisis, and increased case loads, the 
Department would not be able t o  grant such a request. 

On January 23, 1991, West s u b i t t e d  a memo addressed t o  CPPO Bock, Mike  Dunfey 
and Tom Tarr s ta t ing:  

"Because of the i n s t ab i l i t y  i n  the War i n  the  Middle East and the 
mobilization of the Ready Reserve, I an t ic ipa te  reca l l  t o  act ive mi l i t a ry  
service .  Therefore it is my intent ion t o  leave State  Service with the 
Department of Corrections e f fec t ive  8 February 1991." 

February 8, 1991, was a Friday, and the bi-weekly pay cycle ended on 
Thursday. Dunf ey arranged with West tha t  the l a s t  day of work would be 
Thursday, February 7 ,  1991. 

On January 31, 1991, West again wrote t o  Bock, Dunfey and Tarr. H i s  memo 
addressing "Request f o r  adjustment of termination date w s tated: 

"I would l i k e  t o  request t ha t  my date  of termination be adjusted from 
2/7/91 t o  3/15/91. The reason for  my request is twofold i n  tha t  it would 
allow m e  more time t o  prepare my case load f o r  transfer,  while a t  the same 
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time easing the burden on the other members of the Exeter s t a f f .  This 
f i e l d  of f ice  recently l o s t  an of f icer  t o  Operation Desert Storm and the 
other members of the s t a f f  are  current ly  reacting t o  tha t  crisis, and I do 
not want t o  add t o  the i r  dilemma by leaving on shor t  notice." 

The Department allowed an adjustment t o  the "termination datew. Again, 
because 3/15/91 was a Friday, and the pay cycle ended on Thursday, the  
Department arranged with West tha t  h i s  l a s t  day of work would be Thursday, 
March 14, 1991. 

On March 1, 1991, the appellant wrote t o  Bock, Dunfey and Tarr, s ta t ing :  

"Effective immediately I would l i k e  t o  withdraw my resignation 
indef ini te ly .  It is my opinion t h a t  some of the issues which o r ig ina l ly  
caused me t o  want t o  leave have been resolved, and tha t  I remain confident 
t h a t  I can continue t o  provide the leve l  of dedication and loya l i t y  [ s i c ]  
which t h i s  department requires of its off icers .  " 

West was not i f ied by memo dated March 7, 1991 t h a t  h i s  request t o  withdraw h i s  
resignation was denied. The memo s ta ted ,  "Accordingly, your not ice  of 
resignation remains i n  e f f ec t  and w i l l  be e f fec t ive  on March 15, 1991. Your 
l a s t  day of employment w i l l  be Thursday, March 14, 1991." 

By handwritten memo dated 14 March 1991, addressed t o  Bock, Dunfey, Tarr and 
Commissioner Powell, the appellant s ta ted:  

"I do not understand what I did o r  why you chose t o  f i r e  me .  I did not 
want t o  leave my posit ion but you p o p l e  forced m e  t o  make a [ s i c ]  
employment decision when it was not  required. You a l so  approved my 
extension and now your [ s ic ]  f i r i n g  me..." 

The appellant, in support of h i s  claim t h a t  he was en t i t l ed  t o  withdraw h i s  
resignation a t  any time prior  t o  its ef fec t ive  date  c i ted  a New Hampshire 
Supreme Court appeal involving an employee of the Department of Safety. The 
Board reviewed that  order (Appeal of Department of Safety, Division of S t a t e  
Police, 123 N.H. 284) and found tha t  appeal t o  have presented an e n t i r e l y  
dif ferent  set of circumstances. 

The employee i n  question had been found removing t i r e s ,  without purchasing 
them, from a s tore  i n  Bedford on Christmas Eve. The employee had worked a 
f i f t een  hour s h i f t  the  day before, and was functioning without adequate 
sleep. Although he was never charged criminally, he "broke downn when 
questioned by the secur i ty  off icer  on the scene. H e  was subsequently 
confronted a t  the scene by members of the Bedford Police Department and a 
representative of the S t a t e  Police. The employee met with the S t a t e  Pol ice  (*-> Colonel and asked t o  be placed on s i c k  leave. That request was denied, and 

\!~>,,., the employee was to ld  t o  resign or  be f i r ed .  He submitted a one-line letter 
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of resignation on December 28th. On January 8th, claiming t h a t  h i s  
resignation was a r e s u l t  of depression and was work related,  he asked t o  be 
allowed t o  withdraw h i s  resignation. The response he received from the S ta te  
Police on January 26th s ta ted,  i n  pertinent par t ,  "If there a r e  extenuating 
circumstances tha t  caused you t o  resign, you may appeal t h i s  decision t o  the  
Personnel Commission. " The then Personnel Commission found tha t  the appellant 
had not voluntarily resigned, and it had received considerable evidence on 
tha t  point, including the testimony of a c l i n i ca l  psychologist. 

In  the instant appeal, West verbally indicated h i s  intent ion t o  leave 
State  service for personal reasons. The Department took extraordinary s teps  
i n  t rying t o  persuade him not t o  resign, including offer ing him the 
opportunity for  several  t ransfers  within the department. I n  s p i t e  of those 
offers ,  he tendered h i s  writ ten resignation. The Department honored h i s  
request t o  change the e f fec t ive  date  of resignation. When the appellant 
realized tha t  h i s  personal circumstances had changed, and t h a t  remaining with 
the Department would be i n  h i s  own best  in te res t s ,  he asked t o  withdraw h i s  
resignation. 

The Board found t h a t  the appellant was not act ing under any duress when he 
submitted his  or iginal  resignation. Further, when he submitted his  request 
tha t  h i s  termination da te  ke  extended, he gave a ra t ionale  which was 
"...twofold i n  that  it would allow me more time t o  prepare my caseload f o r  
t ransfer ,  while a t  the same time easing the burden on the other members of the  
Exeter s taff ."  

The case involving the Department of Safety employee focuses primarily on 
the f a c t  that  the employee never wished t o  leave S ta t e  service,  but only 
tendered h i s  resignation when he believed tha t  f a i l i n g  t o  do so would r e s u l t  
i n  h i s  dismissal. I n  Mr. West's case, when the employee attempted t o  withdraw 
h is  resignation, there was not so much a s  a suggestion tha t  the employee had 
given his  resignation under duress. H i s  attempt t o  withdraw the resignation 
s ta ted ,  i n  part ,  " I t  is my opinion t h a t  some of the issues which or ig ina l ly  
caused me t o  want t o  leave have been resolved.. . 

In consideration of a l l  the  evidence and testimony the Board found a s  
f 01 lows : 

1. The Commissioner of Corrections, o r  h i s  designee, was act ing within h i s  
authority i n  accepting West's voluntary resignation. 

2. The Department of Corrections violated no rule o r  law by refusing West's 
request t o  withdraw h is  resignation,  since the resignation was given 
without duress. 

c '1 3 .  West's request t o  extend the da t e  of termination was made e igh t  days a f t e r  
- I 

b the i n i t i a l  l e t t e r  of resignation.  The appellant had ample opportunity t o  
consider the consequences of h i s  actions. The f a c t  t ha t  he requested an 
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extension of the termination da t e  is, in  the Board's opinion, evidence 
t h a t  he was f u l l y  aware tha t  h i s  f i r s t  letter constituted notice of 
resignation, and t h a t  he understood t h e  department's authori ty  t o  grant or  
deny h is  request t o  amend its ef fec t ive  date. 

5. The Department's discussion with West regarding the e f fec t ive  date  of 
separation constituted its f i r s t  acceptance of h i s  resignation. The 
Department's subsequent approval of West's request t o  extend the 
termination date const i tutes  a fur ther  acceptance of West's resignation. 

5. The. f a c t  that  West requested permission t o  withdraw h i s  resignation pr ior  
t o  its effect ive date has no bearing upon the Department's authority t o  
grant or  deny t h a t  request. 

6. Without proof of coercion, West's resignation is not tantamount t o  a 
termination and the Board lacks  the authority t o  campel the Department of 
Corrections t o  provide him the r e l i e f  requested. 

Accordingly, the Board voted unanimously t o  deny the  appeal. 
,,-- 

\ I  THE PERSONNEL APPEALS BOARD 

Mark J. B e t t ,  Acting Chairman c 
cc: Virginia A. Vogel, Director of Personnel 

Michael K. Brown, Esquire, Department of Corrections 
Michael C. Reynolds, SEA General Counsel 


