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RSA 21-I:46 VI

“The board shall by September 1 of each year submit an annual report to the governor, commissioner of administrative services, and director of personnel.  This report shall include a narrative summary of the work of the board during the previous fiscal year.  The report shall also include a description of problems related to the personnel system and the board's recommendations for dealing with those problems.”

RSA 21-I:45  Composition of Board; Compensation; Removal. – 

“There is hereby established a personnel appeals board as follows: 
I. The board shall consist of 3 members, not more than 2 of whom shall be from the same political party. There shall also be 2 alternate members of the board, not more than one of whom shall be a member of the same political party. At least 2 members of the board shall have been gainfully employed as a labor relations or personnel professional for a minimum of 5 years. One member shall have been employed within the public personnel field of employment for a minimum of 3 years. Each member and alternate shall be appointed by the governor with the consent of the council for a term of 3 years, and a person appointed to fill a vacancy shall be appointed for the unexpired term. Each member of the board and alternate shall hold office until his successor is appointed and qualified. The governor shall designate one member as chairman of the board. The board shall elect one member to serve as vice chairman. Either the chairman or vice chairman shall be a member of the New Hampshire bar. No member of the board shall be a member of any state or national committee of a political party, nor an officer or member of a committee in any partisan political club or organization, nor shall hold, or be a candidate for, any remunerative elective public office during his term of office and shall not be otherwise employed in any of the agencies of the state government. “

NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Members/Alternates

Terms of Appointment 

PATRICK H. WOOD, Laconia
Chairman

ROBERT JOHNSON, Hillsborough
Commissioner

JOSEPH M. CASEY, Rochester
Commissioner

PHILIP P. BONAFIDE, Sanbornton
(Alternate) 

Narrative Summary

Caseload and Docketing

For purposes of recording, tracking, scheduling and reporting, hearing requests are docketed by type of appeal and date of receipt.  The general categories of dispute and the alpha-identifier assigned to each category are listed below:
C = Classification and reallocation of a position

D = Discipline including letters of warning, withholding of an annual increment, disciplinary suspension, and disciplinary demotion

O = Other applications of the rules (including alleged conflicts of interest with state employment appealable under RSA 21-I:52)

P = Promotion and non-selection to a vacant position

T = Termination from employment (including termination during the initial probationary period and resignation allegedly given under duress)

Upon receipt, appeals are logged into a database and assigned a docket number that identifies the fiscal year in which the appeal was received, the nature of the action in dispute, and the order of receipt within that category of appeal.  As an example, Docket #2007-T-15 would indicate that the appeal was the fifteenth termination appeal received during fiscal year 2007 (July 1, 2006 through June 30, 2007).

Scheduling

The Board gives priority in scheduling to termination appeals.  Clearly, involuntary separation can be financially devastating for employees and their families.  Waiting to recruit for and fill a position that is under appeal adversely affects the agency as well.   Several factors affect how quickly an appeal can be scheduled, including filing deadlines, notice requirements, availability of the parties and their witnesses, and scheduling constraints of the Board itself.

RSA 21-I:58 allows employees fifteen calendar days from the date of an action giving rise to an appeal to submit an appeal to the Board, and the Board is required by law to give fifteen days clear notice of any scheduled hearing.  As a result, a minimum of 30 days will elapse before a case could be heard or scheduled for a prehearing conference.

Hearings on termination appeals and disciplinary appeals involving an employee’s loss of compensation or status are always preceded by at least one prehearing conference.  The Board has found prehearing conferences to be extremely useful in defining the scope of a hearing, streamlining the process for submission of documents, and reducing the number of witnesses who will need to testify.  Nevertheless, that additional step in the process increases the number of days between the Board’s receipt of an appeal and the date a case can be scheduled for hearing, as each prehearing conference also requires fifteen days notice.

According to RSA 21-I:46, II, “The board shall meet as often as necessary to conduct its business, provided that no more than 30 days shall elapse between meetings whenever there is any appeal pending before the board. Two members of the board shall constitute a quorum.”  In practical terms, however, space, staff and budget limit the number of days that the Board actually can meet in any given year.

· Although the law allows a quorum of the Board to hear and decide appeals, most appellants and most agencies prefer that an appeal be heard by a full three-member panel, and will ask to postpone a hearing if only two Board members are available or scheduled. 

· RSA 21-I:45, II, provides for compensating each member of the Board at the rate of $100 per day for each day devoted to the work of the Board, but limits the compensation any member may receive to $5000 per year.  As a result, individuals appointed to the serve on the Board can work no more than 50 days per year.

· Historically, the Board has relied on alternates appointed to the Board to participate as full members of the Board.  For the past several years, however, at least one position on the Board has been vacant, creating a greater burden for the four active members.

· Three of the four appointees currently serving on the Board are working professionals, and the fourth is a retired private sector Human Resources director.  The current level of compensation is, in itself, a limiting factor, as appointees will forego their usual income for a day’s work in exchange for $100 per diem before taxes and travel costs.

· The Board meets in the State House Annex, where parking, office space and meeting space are scarce.  Mid-week during the legislative session and/or when the Governor and Council are meeting, parking presents an even greater challenge for those participating in a hearing.   

· With increasing regularity, parties are requesting two or more days in which to complete a single termination appeal hearing.  Parties also are requesting continuances or postponements with increasing frequency.  In FY 2007, for instance, eleven of the twenty-nine termination appeals scheduled for hearing were postponed at least once at the request of the parties.

· The Board encourages but never requires the parties to reach a mutually acceptable resolution if settlement appears to be an option.  With increasing regularity, the Board has tried to be flexible and innovative in handling appeals in order to facilitate resolution of disputes, especially in negotiation between the parties.  The Board believes it is having better success in getting the parties to communicate with one another in greater detail, and this appears to result in more settlements and a smoother process of addressing concerns of both employer and employees.  Often, the Board uses prehearing conferences and hearings on prehearing motions to assist the parties in resolving their disputes.   
Five-Year History of Appeals Filed

	
	FY ‘03
	FY ‘04
	FY ‘05
	FY ‘06
	FY ‘07

	Classification
	2
	0
	0
	0
	1

	Promotion

Non-Selection
	5
	3
	1
	0
	2

	Application of the Rules
	0
	2
	0
	0
	1

	Discipline
	8
	20
	6
	8
	8

	Termination
	16
	18
	15
	23
	27

	Total
	31
	43
	22
	31
	39


Between July 1, 2006 and June 30, 2007, the Board received thirty-nine new appeals, with all but four (4) involving some form of disciplinary action.  
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Classification


All Appeals Received During FY 2007 (Arranged by Department)

	Docket Number
	Action Under Appeal
	Agency Name

	2007-T-019
	TERMINATION, VIOLATION OF POSTED POLICY
	CORRECTIONS DEPARTMENT

	2007-T-017
	TERMINATION, VIOLATION OF A POSTED POLICY
	DEPT OF ADMINISTRATIVE SERVICES

	2007-T-013
	TERMINATION, MISUSE OF COMMUNICATION SYSTEMS
	DEPT OF EMPLOYMENT SECURITY

	2007-T-012
	PROBATIONARY TERMINATION, FAILURE TO MEET WORK STANDARDS
	DEPT OF HEALTH & HUMAN SERVICES

	2007-O-001
	PERFORMANCE SUMMARY
	DEPT OF HEALTH & HUMAN SERVICES

	2007-T-001
	TERMINATION - VIOLATION OF A POSTED POLICY
	DEPT OF HEALTH & HUMAN SERVICES

	2007-D-007
	LETTER OF WARNING, FAILURE TO MEET WORK STANDARDS
	DEPT OF HEALTH & HUMAN SERVICES

	2007-D-003
	WRITTEN WARNING, PERFORMANCE, MISCONDUCT
	DEPT OF SAFETY

	2007-D-004
	LETTER OF WARNING, PERFORMANCE, MISCONDUCT
	DEPT OF SAFETY

	2007-T-020
	TERMINATION, 3-DAY ABSENCE WITHOUT NOTICE
	DEPT OF SAFETY

	2007-T-006
	TERMINATION, WILLFUL FALSIFICATION OF AGENCY RECORDS
	DEPT OF SAFETY

	2007-T-005
	TERMINATION - NON-DISCIPLINARY REMOVAL
	DEPT OF SAFETY

	2007-D-008
	LETTER OF WARNING, FAILURE TO MEET WORK STANDARDS
	DEPT OF SAFETY

	2007-T-016
	TERMINATION, VIOLATION OF A POSTED POLICY
	DEPT OF TRANSPORTATION

	2007-T-004
	TERMINATION - FAILURE TO MEET WORK STANDARDS
	DEPT OF TRANSPORTATION

	2007-T-003
	TERMINATION - ABSENCE WITHOUT NOTICE
	DEPT OF TRANSPORTATION

	2007-T-008
	PROBATIONARY TERMINATION
	DEPT OF TRANSPORTATION

	2007-T-022
	TERMINATION, LOSS OF LICENSE
	DEPT OF TRANSPORTATION

	2007-T-023
	TERMINATION, FAILURE TO MEET WORK STANDARDS
	DEPT OF TRANSPORTATION

	2007-T-024
	TERMINATION, VIOLATION OF A POSTED POLICY
	DEPT OF TRANSPORTATION

	2007-D-009
	SUSPENSION WITHOUT PAY FOR PURPOSE OF INVESTIGATION
	DEPT OF TRANSPORTATION

	2007-T-025
	TERMINATION, VIOLATION OF A POSTED POLICY
	DEPT OF TRANSPORTATION

	2007-P-001
	PROMOTION, NON-SELECTION
	DEPT OF TRANSPORTATION

	2007-T-021
	TERMINATION, FAILED TO ATTEND CAIP EXIT INTERVIEW
	DEPT OF TRANSPORTATION

	2007-T-026
	TERMINATION, ENDANGERING THE SAFETY OF OTHER EMPLOYEES
	DEPT OF TRANSPORTATION

	2007-T-002
	TERMINATION - 3 DAYS ABSENT WITHOUT REPORT
	DIVISION FOR JUVENILE JUSTICE SERVICES

	2007-T-027
	TERMINATION, FAILURE TO SUPERVISE RESIDENTS
	DIVISION FOR JUVENILE JUSTICE SERVICES

	2007-P-002
	CERTIFICATION/SELECTION
	DIVISION OF PERSONNEL

	2007-T-011
	TERMINATION -- CRIMINAL VIOLATIONS AND MISCONDUCT
	FISH AND GAME DEPT

	2007-T-018
	TERMINATION, WILLFUL INSUBORDINATION
	HUMAN RIGHTS COMMISSION

	2007-C-001
	RECLASSIFICATION DENIED
	NH REGIONAL TECH COMMUNITY COLLEGES

	2007-T-028
	TERMINATION, PROBATIONARY, VIOLATION OF A POSTED POLICY
	NH VETERANS HOME

	2007-T-010
	TERMINATION, PROBATIONARY, ABSENTEEISM
	NH VETERANS HOME

	2007-D-002
	LETTER OF WARNING, FAILURE TO MEET WORK STANDARDS
	NH VETERANS HOME

	2007-T-015
	TERMINATION, WILLFUL INSUBORDINATION, THREATENING
	NH VETERANS HOME

	2007-D-001
	WITHHOLDING INCREMENT, FAILURE TO MEET WORK STANDARDS
	NH VETERANS HOME

	2007-T-009
	PROBATIONARY TERMINATION, FAILURE TO MEET WORK STANDARDS
	OFFICE OF INFORMATION TECHNOLOGY

	2007-D-006
	LETTER OF WARNING, FAILURE TO MEET WORK STANDARDS
	PLUMBERS' LICENSING BOARD

	2007-T-014
	PROBATIONARY TERMINATION, FAILURE TO MEET WORK STANDARDS
	STATE VETERANS COUNCIL


Representation of Parties at Appeals Board Proceedings

On average, private attorneys or the union staff represented approximately 70% of the employees who filed appeals.      

	Representatives
	FY'03
	FY '04
	FY '05
	FY '06
	FY’07

	Pro Se
	9
	10
	5
	8
	12

	Private Attorney
	7
	7
	2
	7
	4

	State Employees Association* 
	15
	26
	15
	16
	23

	Total Appeals Filed
	31
	43
	22
	31
	39


PERSONNEL APPEALS DECIDED AND DECISIONS ISSUED

JULY 1, 2006 THROUGH JUNE 30, 2007

	Docket Number
	Action Under Appeal
	Agency Name
	Decisions

	2006-T-021
	TERMINATION MULTIPLE WARNINGS
	DEPT OF TRANSPORTATION
	Denied



	2006-T-022
	PROBATIONARY TERMINATION EXCESSIVE ABSENTEEISM
	DEPT OF HEALTH & HUMAN SERVICES
	Denied



	2006-T-023
	TERMINATION, NON-DISCIPLINARY
	NH REGIONAL TECH COMMUNITY COLLEGES
	Denied



	2003-D-007
	WRITTEN WARNING
	DEPT OF TRANSPORTATION
	Denied



	2006-D-002
	SUSPENSION WITHOUT PAY
	DEPT OF SAFETY
	Denied



	2006-D-003
	DISCIPLINARY DEMOTION
	DEPT OF REVENUE ADMINISTRATION
	Denied



	2006-D-005
	WRITTEN WARNING
	FISH AND GAME DEPT
	Denied



	2006-T-010
	TERMINATION FOR 3RD WARNING
	DEPT OF TRANSPORTATION
	Denied



	2006-D-004
	LETTER OF WARNING
	CHRISTA MCAULIFFE PLANETARIUM
	Dismissed - no show at hearing



	2006-D-008
	LETTER OF WARNING
	NH VETERANS HOME
	Dismissed - no show at hearing



	2007-T-002
	TERMINATION - 3 DAYS ABSENT WITHOUT REPORT
	DIVISION FOR JUVENILE JUSTICE SERVICES
	Settled



	2006-T-006
	TERMINATION, WILLFUL INSUBORDINATION, WILLFUL MISUSE OF A SUPERVISORY POSITION
	DEPT OF RESOURCES & ECONOMIC DEVELOPMENT
	Settled



	2006-T-015
	TERMINATION 3RD WARNING
	NH VETERANS HOME
	Settled



	2007-T-005
	TERMINATION - NON-DISCIPLINARY REMOVAL
	DEPT OF SAFETY
	Settled



	2007-D-004
	LETTER OF WARNING
	DEPT OF SAFETY
	Settled

	
	
	
	

	2007-T-011
	TERMINATION -- CRIMINAL VIOLATIONS AND MISCONDUCT
	FISH AND GAME DEPT
	Withdrawn



	2005-P-001
	NON-SELECTION
	CORRECTIONS DEPARTMENT
	Withdrawn



	2007-T-010
	TERMINATION
	NH VETERANS HOME
	Withdrawn



	2006-T-014
	TERMINATION FOR LOSS OF LICENSE
	DEPT OF TRANSPORTATION
	Withdrawn



	2007-T-008
	PROBATIONARY TERMINATION
	DEPT OF TRANSPORTATION
	Withdrawn



	2006-D-006
	SUSPENSION WITHOUT PAY 10 DAYS
	FISH AND GAME DEPT
	Withdrawn



	2007-T-003
	TERMINATION - ABSENCE WITHOUT NOTICE
	DEPT OF TRANSPORTATION
	Withdrawn



	2006-T-008
	PROBATIONARY TERMINATION
	DEPT OF HEALTH & HUMAN SERVICES
	Withdrawn



	2006-T-019
	TERMINATION - MISUSE OF SUPERVISORY POSITION
	DEPT OF EMPLOYMENT SECURITY
	Withdrawn



	2006-T-016
	TERMINATION FOR VIOLATION OF DOC PPDS
	CORRECTIONS DEPARTMENT
	Withdrawn



	2006-T-020
	TERMINATION - ABSENT 3 OR MORE WORK DAYS
	DEPT OF TRANSPORTATION
	Withdrawn



	2006-T-012
	TERMINATION FOR SEXUAL HARASSMENT
	DEPT OF TRANSPORTATION
	Withdrawn



	2007-D-006
	LETTER OF WARNING
	PLUMBERS' LICENSING BOARD
	Withdrawn



	2005-T-009
	TERMINATION
	DEPT OF TRANSPORTATION
	Withdrawn

	2007-T-012
	PROBATIONARY TERMINATION
	DEPT OF HEALTH & HUMAN SERVICES
	Withdrawn




Observations and Recommendations 

For Improvement of the Personnel System
In addition to the reporting requirements imposed by RSA 21-I:46 VI, the law requires the Board to include in its annual report a description of problems related to the personnel system and the Board's recommendations for dealing with those problems.  Historically, the Board’s has focused its discussion on the manner in which internal and external forces or trends affect State government and its classified workforce.  From time to time, however, the Board has consulted external sources, looking for benchmarks against which progress in the personnel system can be measured.  

The 2005 Government Performance Project report, sometimes referred to as Governing Magazine’s “Grading the States,” had this to say about New Hampshire:

“
New Hampshire does not conduct workforce planning nor does the state have a workforce profile. Agencies are beginning to take workforce-planning initiatives and develop workforce data. …  New Hampshire’s training and development processes are good. The state offers a variety of classes as well as a senior manager training program. Additionally, the state is consistently conducting training assessments to assess the needs of the employees. New Hampshire is making progress at evaluating employees, but progress can still be made in this area, and it also would benefit from greater consideration of ways to reward outstanding performers. “  (Government Performance Project, 2005; accessed 7/19/07)
Later the report states that New Hampshire has a strategic plan.  Unfortunately, although the Board was able to turn up plans for several State agencies, the Board was unable to locate a central strategic plan for State government, and found nothing about a planning process related specifically to the functions of State government or the State’s classified workforce. 

Workforce Planning

Workforce planning is a process designed to ensure that people with the appropriate skills are in the right place at the right time to meet the changing needs of the customers or clients.  It begins by defining an agency’s mission and future goals and assessing what resources the agency will need to accomplish its mission over time.  Once those needs have been forecast, the challenge is to create a picture of what the work itself will look like in the coming years, and what knowledge, skills, abilities and experience employees within the organization will need in order to do their jobs.  
Strategic Planning and Workforce Development 

As with any of the State’s employers, New Hampshire State government needs to confront the realities of a changing world and what that means for the workforce of the future.  Employers in the private sector can restructure, adjust their business goals and objectives, or modify their business plan to address changes in the marketplace.  State agencies, however, exist to carry out State and federal legislative mandates.  The legislature identifies each agency’s role and defines the tasks that each agency is expected to perform, regardless of changing markets, resources, or demographics. The legislature also approves the budget, assigning the resources from which an agency can draw for everything from personnel to paperclips.

In recent years, changing demographics have forced many businesses to revisit their mission and consider their resources from a more strategic perspective.  The State needs to make similar efforts with respect to its own workforce.  Growing concerns about the retirement of the “baby boomers,” the need for a systematic transfer of institutional knowledge, and the means and methods of filling critical positions will undoubtedly affect every agency.

We naturally assume that within government service, priority must be given to those functions that promote public safety, maintain the State’s infrastructure, and protect the State’s most vulnerable populations.  Upon further examination, however, we quickly realize that various supporting functions are just as critical.  For example, assuming that the State will be able to attract qualified nurses, police officers, bridge maintainers, highway engineers, corrections officers and the like to meet its needs five, ten, or fifteen years from now, we also need to accept that the State will need human resources and payroll personnel to handle their compensation and manage their benefits. 

Agencies need to review their organizations, from mission and purpose to “people power,” and begin to assess where critical skills may be in short supply.  Once those skill gaps have been identified, the agency can begin the process of workforce planning and development to determine how best to fill those gaps in the future.  From a legislative perspective, that information would be invaluable in calculating present and future needs as the next budget cycle begins.

Creating a Workforce Profile

Although the State collects demographic information about its workforce, there’s little evidence that attempts have been made to assess what skills the State’s workforce may possess beyond those currently being utilized on the job.  A workforce profile could provide valuable information about resources current State employees may already possess to fill critical positions in the future.  It also would allow the Division of Personnel to make a systematic and strategic review of the classification system itself, with the possibility of promoting more cross-training and creating career ladders for current employees who, with additional experience, education and training, would be available to fill positions in the future.

Performance Management

Over the years, the Board has seen substantial progress in the use of performance evaluations in most agencies.  As the 2005 “Grading the States” report noted, however, “…progress can still be made in this area.”  Evaluations provide a useful tool for supervisors and employees to improve communications and foster a clearer understanding of an agency’s mission, as well as the way in which each individual position contributes to the agency’s success.  To be effective, however, evaluations must be part of a larger performance management process.

The federal Office of Personnel Management describes performance management in five distinct steps: 

· Planning work and setting expectations

· Continually monitoring performance

· Developing the capacity to perform

· Periodically rating performance in a summary fashion, and

· Rewarding good performance

RSA 21-I:42, XIII and the Personnel Rules describe several components of a performance management process.  Agencies are required to evaluate every employee on a regular basis, but at least once annually.  The evaluation is to be based upon written performance expectations that have been communicated to the employee in advance of the evaluation period.  The process should be interactive, giving the employee a real opportunity to participate.  Employers are required to provide additional information in the form of a narrative when performance either exceeds expectations or falls below expectations and, when necessary, employers are expected to create a corrective action plan to assist employees in attaining satisfactory levels of performance.

Several key elements of an effective performance management plan are missing, however.  Neither the Personnel Rules nor the law impose an obligation on the employer to develop an employee’s capacity to perform, nor do they describe any concrete means of rewarding good performance above or beyond salary increments that employees may earn at one, two or three year intervals, depending on their length of service in a particular position.

Training and Development

At the time of hire, employers have the right to expect employees to possess the basic skills needed to perform the work to which they are assigned.  Careful feedback and honest evaluation can help employees and supervisors identify gaps in skills and performance and make any corrections necessary.  Often, education and training can fill that gap.

Training and Development, however, should be viewed as more than a means to improve work performance or reward employees whose work exceeds our expectations.  A well-developed employee education and training program would represent an investment in our State government by allowing us to mold the workforce of the future.  Training and Development should be targeted primarily at meeting agency needs and fulfilling their missions.  Training opportunities, educational support and tuition reimbursement should not be limited to those agencies with federal training dollars, but should be part of the State’s overall workforce development plan.

Rewarding Outstanding Performers

The State actually does have a process for rewarding outstanding performance.  Through the Suggestion and Extraordinary Service Award Program created under the provisions of RSA 99-E, employees can be recognized and, in some cases, receive a cash award, for ideas that result in improved government cost savings, improved governmental efficiency, or increased revenues to the State through means other than the establishment of a new tax or increase to an existing tax.  Employees may also be recognized and, in some cases, receive a cash award for “…extraordinary service in the interest of the state that is either outside of or beyond the scope of an employee's regular job responsibilities or functions and involves circumstances where only immediate action by the employee could avoid or avert probable harm to an individual, to property, or to the financial interests of the state; or within the scope of an employee's regular job responsibilities or functions and involved the demonstration of abilities or efforts greatly above and beyond any standard of performance expected of the employee.” (RSA 99-E)

To date, however, the Board suspects that agencies may not be fully aware of the existence of the Suggestion and Extraordinary Reward Program and may not be taking full advantage of the program.  More importantly, the Board believes that State employees deserve recognition for the good work that they perform daily within the scope of their normal duties and responsibilities.  To that end, the Board recommends that the State consider ways in which to implement a program of non-monetary rewards and recognition that will acknowledge and encourage excellence in every agency.
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