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May 21, 1992

The Nav Hampshire Personnel Appeals Board mg Wednesday, April 29, 1992, to
consider Appellant's March 30, 1992 Motion for Hearing on Issues 2 and 3,
which the appellant supplemented by letter dated April 20, 1992 in which he
advised the Board he was in the process of gathering information to address
discrepancies in the appellant's and Nav Hampshire Hospital's computation of
over-time worked by the employee who replaced the appellant during the period
of his lay-off as a Security Officer.

The Board's Order of March 19, 1992, only held the issue of overtime in
abeyance pending receipt of information from Nav Hampshire Hospital on
over-time previously worked by the appellant and by his replacement in the
position of Security Officer. In requesting that information, the Board
expressed no opinion on whether or not payment of overtime to Chapman was
necessary to meke him whole 1 in accordance with the Board's September 11,
1991 Order. Since Article 6.1.3 of the Collective Bargaining Agreement allows
the employer absolute discretion in determining when overtime hours may be
reduced or eliminated, and Chapman's overtime assignments prior to layoff were
expressed as "averages" and not regular assignments, there mey not be an
entitlement to any payment. In any event, the Board does not find that a
hearing on the issue of overtime is warranted now in light of what appears to
be discussion between the parties on a mutually acceptable remedy.

1/ "The Division of Personnel shall adjust his seniority date accordingly
and Chapman shall be entitled to the consequences thereof as of that date.
Ary dispute regarding the implementation of this order may be brought back
before the Board by motion of either party. The Board retains jurisdiction
for that limited purpose.” PA.B. Order, Appeal of Conrad Chapnan, Docket No
91-0-17, September 11, 1991.

Help Line TTY/TDD Relay: 225-4033
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The appellant’'s request for a hearing on the issue of attorney's fees does not
qualify as a properly filed Mation for reconsideration, axd does not allege
that the Board's decision of September 11, 1991 or Mach 19, 1992 was
unreasonable or unlawful.

Accordingly, the Board voted to deny Appellant's Motion dated Mach 30, 1992.
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cc: Virginia A. Vogel, Director of Personnel
A. G. 0O'Neil, Jr., Esg., Normandin, Cheney and 0'Neil
Normandin Square, 213 Union Ave P.O. Bxx 575
Laconia, NH 03247-2575
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March 19, 1992

The Nsv Hampshire Personnel Appeals Board' (McNicholas and Johnson) met
Wednesday, February 26, 1992, to consider the above-captioned Motion filed by
Attorney 0'Neil on behalf of Conrad Chegpmen, the State's January 31, 1992
response to said Motion, and Attorney 0'Neil's February 14, 1992 Answer.

The Board voted to order the following:

1. M Chapman's request for reinstatement to his former position as a
security officer, and for payment of the differential between the rate of pay
received and the rate of pay which would have been received had he not been
laid off as a security officer is granted.

2. Mt Chapman's request for payment of costs and attorney's fees in the
amount of $8,000 is denied.

3. Mk chapman's request for payment of over-time shall be held in abeyance
pending receipt from Nev Hampshire Hospital of the following information:

a) Hw may over-time hours did Mt Chepmen work in each of the 26
bi-weekly pay periods prior to the effective date of layoff?

b) Wee over-time hours available to Mr. Chgomen during his employment as
a Mental Health Worker Trainee and as a Radio Dispatcher? [|f so, did Mr.
Chgpmen work any over-time hours in those positions?

c) Hw may over-time hours were worked by the employee who replaced M
Chgomen as the Security Officer?




N

APPEAL G- CONRAD CHAPMAN

Docket #91-0-27
Response to Appellant's Motion for Orders
Implementing Decision Dated September 11, 1991

page 2

New Hampshire Hospital shall provide the information requested above within 15
calendar days of the date of this order.

THE PERSONNEL APPEALS BOARD

a .
Patrick %écNichOlas, ‘Chairman

Robert J. Joﬁson

cc: Virginia A Vogel, Director of Personnel
A. G O'Neil, Jr., Esq.
Stephen Judge, Assistant Attorney General
Mark Chittum, New Hampshire Hospital
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Appeal of Conrad G. Chapnan
Docket #91-0-27

November 12, 1991

The Nav Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett)
met Wednesday, October 9, 1991, to consider the Division of Personnel's. Motion
for Rehearing, filed on behalf of the Director of Personnel by her attorney,
Stephen J. Judge, on September 30, 1991. The Board also considered the
Appellant's Objection to Appellee's Motion for Rehearing, filed on his behalf
by his attorney, AG. 0'Neil, Jr., on October 7, 1991.

Specifically, the Director argued that the Board has no equitable powers to
expand the 15 day jurisdictional Iimit of RGA 21-1:58, I, and that the Board
had properly determined in its original decision that Chapman's appeal was
untimely. The appellant argued that fundamental fairness required the Board
to hear his appeal, because no "full, clear and adequate" notice of the
Director's decision was provided to Chapman.

In consideration of the record before it, the Board voted to deny the
Director's Motion for Rehearing. In so doing, the Board voted to affirm its
Order of September 11, 1991.

THE PERSONNEL - APPEALS BOARD

c
atrick J, 1cholas, Chairman

Robert J. }@%h
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Mark J. Be

cc: Stephen J. Judge, Assistant Attorney General
A. G. O'Neil, Jr., Esg.; Normandin, Cheney & 0'Neil
PQ Boax 575, Laconia, NH 03247
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Appeal of Conrad Chapnan
Docket No. 91-0-27
Sept enber 11, 1991

Conrad Chaprmanis, and was at all pertinent tines, an enpl oyee
of New Hanpshire Hospital. M. Chapman has been enployed in
various positions in state service between 1985 and the present,
with a gap in his enpl oynent begi nning upon his resignation from
state service in 1987, and ending wi th his subsequent reapplication
and reenpl oynment on August 5, 1988. This date was established as
the pertinent date for the conputation of seniority. Per
308.06(b). However, that dateis in dispute as it relates to M.
Chapman’s seniority for purposes of |ayoff, whichis the subject of
this appeal .’

Prior to comrencing a career in state service, M. Chapnman
conpleted a twenty plus year career inthe United States Al r Force.
It is undisputed that Mr. Chapman’s successful mlitary career
consi sted of five separate successive four-year enlistnent periods
spanni ng continuously the period fromJanuary 8, 1957, and endi ng

wi t h an honorabl e di scharge on Cctober 31, 1977.

Various procedural and prelimnary natters have previously
been considered by the Board and are adequately addressed in the
Board’s Oders of May 8, 1991, and April 11, 1991, contained inthe
record of this appeal.
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Ch March 16, 1990, M. Chapnan was notified by the
Comm ssi oner of Health and Human Services that he was to be laid
off (apparently due to various state budgetary constraints). He
was advised of his' seniority date and that he coul d appeal that
date to the Director of Personnel w thin seven days if he believed
it to be incorrect. Chaprman wote to the Drector on March 19,
1990, chall enging his.seniority date on the basis that he shoul d be
given seniority credit for his mlitary service. The Director
determned t hat Chapnan was i neligiblefor additional credit and so
advi sed Sharon Sanborn, the D rector of Human Resources at New
Hanpshi re Hospital, where Chaprman worked. No witten notice was
provided to Chapnan, although it is contended that Sanborn so
advi sed himand further advised himof his right of appeal to this
Board.” Utimately, Chapnan did file an appeal to this Board.

Two i ssues are thereby before us for decision:

1 | s Chapman’s appeal tinely?

? On April 6, 1990, Chapnan was denoted in lieu of layoff to
another position at New Hanpshire Hospital, and has remnained
enpl oyed by the State in various positions ever since.

° Pl ease see the Board’'s Order of April 11, 1991, di smi ssing
Chapnan's appeal. Reconsideration granted May 8, 1991. Chapnan
rai ses a nunber of statutory, constitutional and equitabl e grounds
I n support of his Mtion for Reconsideration. On all the facts
alleged in that notion and discussed in our Oder of April 11,
1991, equity warrants that Chapnan be afforded a hearing, and t hat
is the basis for our Oder of My 8, 1991, granting
reconsideration. The Board does not rule on any of Chapman’s
clains set forthin his Mtion for Reconsideration, and it becones
unnecessary to do soin light of our Oder of May 8, 1991, and our
deci si on t oday.



2. Was Chapman entitled to additional seniority credit at
the tinme of his layoff due to his mlitary service?*

. Tineliness.

At first blush, in light of our Oder of May 8, 1991, this

I ssue would appear to be noot because the appellant got his
hearing. However, principles of equity and justice for Chapnan,
and for others, require us to address the procedure foll owed here
which is at the root of the tineliness issue irrespective of the
fact that Chapnan was ultimately afforded a hearing, to which he
had a substantive right, unless he waived it by procedurally
failing to seek it. However, waiver presupposes adequate notice
was afforded t o Chapnan, and woul d be afforded to others simlarly
situated, in order to permt the conclusion to be drawn that the
appel I ant knew he had an appeal right, and howand by when he nust
exercise it, if he was not to lose that right.

In this case, Chapnan was clearly advised of his seniority
date and how to appeal it to the Drector of Personnel by the
letter of |ayoff given himby the Comm ssi oner of Heal th and Hunman
Services on March 16, 1990. Chapnan understood this and appeal ed
by correspondence of March 19, 1990. It is here that the system
breaks down. On April 2, 1990, the D rector of Personnel notified

Sharon Sanborn of her determnation on the seniority issue. She

* This i ssue does not appear to be rendered noot by Chapman’s

denotion in lieu of layoff, although no evidence was presented on
t he point, because a different seniority date coul d have affected
the [ayoff decisionitself, or the avail abl e denoti onal enpl oynent
opportunities open to Chaprman at the tinme of his |ayoff.



—4-

did not notify Chaprman, althoughit is alleged that Sanborn orally
notified himthe next day. W are told at hearing t hat Chaprman was
fornerly an agency personnel officer at the New Hampshire
Departnment of Corrections, that he clearly knewthe procedure in
seniority determnati on cases, and that he failed to foll owup and
perfect his appeal to this Board. Wile all of that may be true,

the Board considers the system for preserving and ascertai ning
enpl oyees* rights, of which it is a part, to be deficient if such
fundanental principles as whether notice to an enployee of a
determ nation affecting hi m and what and when he nust do sonet hi ng
about it, must be established by an evidentiary hearing on a case
by case basis. The questionof uniformtyinthe future nags at us.

The record of dealings between Chapman and the D vision of

Per sonnel clearly showa man seeking to appeal, and t o seek revi ew
of the Drector of Personnel's position respecting his seniority
claim

Accordingly, on equity grounds the Board finds the instant

appeal tinely filed. For the future, the Board expects that

adequate notices will be afforded to appellants of determ nations
so that it can be presunptively likely that persons seeking to
exercise their appeal rights can do so without having to fight an
uphill battle in a procedural nountain range. This nmeans, inthe
instant case, that the Drector of Personnel’s determnation on
April 3, 1990, shoul d have been communi cated t o Chaprman in witing
addressed to him and shoul d have contained witten notice of his

right to appeal to this Board, and the tine frame and procedure
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therefore. W believe that the clarity such procedures bring to
the existing system of review wll speed decisions and | essen
untoward i npacts upon both the state and its enpl oyees.

II, Senioritv Oedit

The parties have afforded the Board the benefit of nuch
argunent on this point. They have covered federal |aw on the
reenpl oynent of veterans, state |l awon veterans’ "preferences," t he
definitions of "tinme of war" and the like, and our rules in both
areas (hiring and | ayoff) where veterans' "preferences" apply.

A recurrent issue raised by the parties is the applicability .
of RSA283 totheinstant situation. The question of applicability
of this, and other statutory enactnents, nust be seen to include
t he i ssues of whether or not they apply only to hiring, or whether
their applicationis broader, enconpassingretention and | ayoff as

well. Many of the parties’ argunments relate to these questions,

and they are inportant questions of public policy regarding
veterans, but they are not questions which we need to address to
any great degree in order to decide M. Chapnan's appeal .

Wiile the parties have conpared and contrasted personnel
provisions of the NH Code of Admnistrative Rules with various
statutes in an endeavor to interpret one or the other, neither
party has questioned t he | awf ul ness of those provisions of the Code

as they relate to veterans and vet erans' preferences. Accordingly,
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we interpret them on their face in accordance with their plain
meani ng. Such an interpretation resol ves this appeal .’
W note at the outset that the Rules of the D vision of
Per sonnel provi de for veterans’ preferencein sections pertinent to
both the hiring and | ayoff of veterans. Per 301.13; 308.05(a)(2).
This is not inconsistent with RSA 283, as we have previously said,
but that may be so sinply because RSA 283 may not apply to
retentionor layoff, but only toinitial enpl oynent "preferences."
S mlarly, these rules do not appear to be obviously inconsistent
wth RSA 21-1 or 97. (Note, RSA 21-1:42). W need not, and do
not, reach those questions. W turninstead to Per 308.05(a)(2),
whi ch deal s expressly with the issue of Veterans: Preferences in
| ayoffs, and i s contained i n Per 308, the Code section pertinent to
all layoffs. Per 308.05(a)(2) provides inits entirety:
"(2) Veterans Preference. Permanent enpl oyees,
for each full nmonth of verified service for the
original length of a draft, enlistnent period, or
federalizationin the arned forces of the United
States during a period of war or armed conflict as
defined by statutory enactnent, who have been
honorably discharged or separated from such
service, shall be given one nonth of seniority
credit."
As has been noted, the Code deal s with veterans’ preferences
in hiring and |ayoff. Per 301.13 provides, in essence, for a

veteran to have additional points added to any passing earned

° W have read with some interest, but wthout whol I%/
adopti ng t he same as our vi ew, Appellant’s Menorandumi n Support o

(fo%ad Chapman's AQaimfor Veterans Preference as to Seniority, §
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rating achieved in an examnation for entrance into the state
classified service. Per 301.13(a).’ This is significant in that
the Code provides for an apparently conprehensive system of
preferences for veterans. Veterans receive additional points to
facilitate their selection for a position at the tinme of hiring
(Per 301.13) and a "preference" (di scussed bel ow when being laid
off. (Per 308.05(a)(2)). But "points" as afforded by Per 301.13
are not "nonths of seniority credit" as afforded by Per
308.05(a)(2). Receiving points helps with hiring, it does not
particularly affect the risk of layoff, or the order of layoff.’
Accordingly, for the veterans preference in |ayoff afforded
by Per 308.05(a)(2) to have any nmeaning i n t he apparent schene of
preferences afforded to veterans by the Code, it nust stand al one,
I ndependently of Per 301.13, and at the tinme of the layoff of a
qualifying veteran, afford a "preference" to that veteran which
coul d affect whether or not the veteranis indeed laid off. This
It does by adjustnmentsto the veteran's seniority date, as that may

put the veteran on nore favorabl e ground vis a vi s ot her enpl oyees,

® Chapnman received ten points on account of a service

connected disability of ten percent or greater. Per 301.13(b).

! But note, Per 308.05(b), not aPPIicable to our
consi deration here, noting that ability can aftfect the order of
| ayoff in certain cases. W do not express any opinion about
whet her veterans’ preference hiring points afford the veteran any
advant age under this provision.
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who may becone by operation of this provision, | ess senior thanthe
veteran, and hence, subject to |layoff when the veteran is not.”°
Wth t his background we deal with Per 308.05a)(2) inlight of
t he evidence adduced at hearing on June 26, 1991. The section
pertains to pernanent enpl oyees, whi ch Chaprman was at the tine of
| ayoff. It affords himone nonth of seniority credit for each full
nmonth of verified service for the original length of, in his case,
anenlistnment periodinthe Ailr Force during a period of war, "war"
to be as defined in RSA 72:28, the "statutory enactnent,"

referenced in the section. Chapnman was honorably di scharged, as
requi red by the section, fromthe Air Force on Cctober 31, 1977.

Chapnan' s ci rcunst ances, by exanple, help to illumnate the
nmeani ng of the words of the section. He served five four-year

enlistment periodsinthe Air Force. H s enlistnment period was not
twenty years. Accordingly, to read the phrase "origi nal length"
correctly, it nust be done in light of the phrase it nodifies,
"enlistment period." Thus, an "enlistnent period" commencing
during atine of war entitles Chaprman to seniority credit for its
"original length," to wit, four years (48 nonths). ° This is so

because the original length (48 nonths) of Chapnan's enli stnent

® The Board expresses no opinion as to the advantages,

di sadvant ages or propriety of any systemof preferencesin a nerit
er‘rP! oynent plan, such as New Hampshire’s. That is ultimately a
policy question for the general court.

° W express no opinion as to the meaning of this rule

i
cases where there are enlistnent peri ods coomenci ng duringtines o
different wars, as determned by statutory enact nent.

n
f
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peri od runni ng fromJanuary 8, 1965 until January 7, 1969, occurred
during the VietnamConflict, a period of war or armed conflict as
defined by RSA 72:28. Subsequent enlistnent periods al so began
during the Vietnam Conflict, but they were not the "original
| ength" of a period so beginning, rather they were subsequent
| engths or periods. To read Per 308.05(a)(2) differently renders
t he section effectively nmeani ngl ess, or as conferring a benefit of
greater scope than the plain | anguage could rationally be seento
have i nt ended. *°

I11. Qder.

The Board finds that appellant, Conrad Chapnman, was entitl ed
to 48 nonths of seniority credit pursuant to Per 308.05(a)(2) on
the date of his layoff fromstate service, April 5, 1990.

The Division of Personnel shall adjust his seniority date
accordingly and Chapnan shall be entitled to the consequences
thereof as of that date. Any dispute regardingthe inplenentation
of this order nmay be brought back before the Board by notion of
either party. The Board retains jurisdiction for that limted
pur pose.

A Requests for Findings and Rulings.

To the extent consistent with the foregoing, and read i n|ight
t her eof :

Appellant’s: Request for Findings No. 1-9 are granted; Ruling
No. 3is granted, Nos. 1, 2, 4, 5 and 6 are deni ed.

' Note, Appellant's Merorandumin Support, ¥ 13, cited in
Foot note 5, supra.



-10-

Appellee's: Requests for Findings No. 1-11, and 13-15 are
granted, No. 12 is denied as unsupported by the evidence; Rulings
No. 1-3, 6 and 7 are granted, Nos. 4, 5, and 8-11 are denied.

Requests for Findings and Rulings that could not be granted i n

toto have been denied.

Date: %f// 99 The Personnel Appeals Board
<
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Patrick. JsMcNicholas, Charman

Y e

Mark J. B?gﬂéff, Commissioner

on, Commissioner

cc: Virginia A Vogel, Director of Personnel
Sharon A Sanborn, Director of Human Resources; NH Hospital

A G O'Neil, Jr., Normandin, Cheney and O'Neil PA
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AFFEAL OF CONRAD (HARVIAN
Response to Appellant's Motion for Rehearing
Docket #91-0-27

May 8, 1991

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett)
met Wednesday, May 1, 1991, to consider the Motion for Rehearing filed by
Attorney A. G. 0O'Neil, Jr., on behalf of Conrad chapman regarding his appeal
of adjustment to seniority based on military service.

In consideration of the grounds provided by the appellant, the Board voted to
grant the appellant's request that he be afforded a public hearing to address
his alleged entitlement to an adjustment to his seniority date based upon
veteran's credit, but to deny his request that the Board schedule a prehearing
conference to simplify the issues. The Board also voted to deny the
appellant's request for reimbursement for "reasonable costs and attorneys'
fees", and to hold his remaining requests for relief in abeyance.

The Board will hear Mr. Chapman's appeal on Wednesday, May 29, 1991 at 1:30
am. in Room 401, State House Annex, Concord, New Hampshire. The Board has
scheduled one hour for this hearing. Motions for continuance, postponement Or
special scheduling will only be considered for exceptional circumstances. Any
such motions must be made in writing and be received by the Board within seven
(7) calendar days in order to be considered.

THE FERSONNE. AFPFEALS BOARD

S T T Ve b

Patrick J.“McNicholas, Chairman

Mak J

cc. Virginia A. vogel, Director of Personnel
A. G. O'Neil, Jr., Normandin, Cheney and O'Neil
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APPEAL CF QONRAD CHAPVIAN
Docket #81-0-27

Appeal of Veterans' Preference

April 11, 1991

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett)
met Wednesday, April 3, 1991, to consider the appeal filed by Attorney A G
0'Neil, Jr., on behalf of Conrad Chapman relative to the Personnel Director's
refusal to grant him "veteran's preference i n determining his seniority status
for the purposes of a lay-off that occurred i n March of 1990".

I n support of his request for a hearing before the Board, the appellant argued
that he had received official notice of lay-off on March 6, 1990, which notice
also informed him he had seven days i n which to file an appeal to challenge
the correctness of his seniority date. The appellant argued that he then
filed a timely appeal of his seniority status, arguing that the provisions of
RSA 283 would require the adjustment of his seniority date to include any
periods of time during which the appellant, as a member of the armed forces,
served "in a time of war" or during a period of armed conflict. The appellant
referred to correspondence dated August 2, 1990 and March 8, 1990, frorn the
Director of Personnel, but attached neither for the Board's review.

Regarding the August 2, 1990 letter from the Director of Personnel to the
appellant, he argues that,

"On August 2, 1990 the claimant did receive a letter from the Director,
Virginia Vogel, which for the first time notified him that his appeal had
been rejected. However, even the Director has cast doubt on whether this
letter represented a formal decision on his appeal where i n her letter
dated March 8, 1991, she states 'even i f one were to construe ny letter of
August 2, 1990 to Mr. Chapman as a 'decision, the last possible date by
which he might have filed an appeal with the Personnel Appeals Board would
have been August 19, 1990'. It should be noted here that the Director's
letter dated August 2 was a response to questions raised i n the claimant's
letter dated July 16, 1990 (see Exhibit C attached), rather than a
decision on hs appeal filed i n March of 1990."
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Appellant also argued that the August 2, 1990 letter of the Director to Mr.
Chapman was deficient and should not be deemed a decision in that it failed to
apprise Mr. Chapman that he had fifteen days i n which to file a further
appeal. The Board finds this argument to be without merit, knowing of no
statute or administrative rule which requires the Director to provide such
notice.

By letter dated April 8, 1991, the Director of Personnel forwarded to the
Board copies of the above referenced correspondence and attachments. Upon
review of that correspondence, the Board finds that Mr. Chapman had ample
notice of the denial of his appeal. Appellant's argument that he was
unrepresented by counsel until February, 1991, has no bearing upon the
requirement that his appeal be timely filed.

The Director's letter of August 2, 1990, read i n conjunction with the prior
correspondence, clearly constitutes a decision denying Mr. Chapman's claim for
veterans® preference i n the establishment of his seniority date. As such, an
appeal filed any time after August 17, 1990, must be deemed untimely.

The Board also reviewed the appeal as filedin light of the correspondence
received from the Director to determine if, for good cause shown, the Board
should waive the timely filing requirement and consider Mr. Chapman's appeal
on the merits.

Mr. Chapman argued that the Director of Personnel erred i n refusing him
"Veteran's PreferenceV as defined by RSA 283:4, and that "...to the extent
that Per 308.05 (a)(2) can be read as requiring initial enlistment during time
of war i n order to qualify for veteran's preference i s in direct conflict with
the statute which i s its source and therefore unenforceable."

The Code of Administrative Rules principally addresses "Veterans® Preference“
at Per 301.13:

"(a) All persons, after serving i n the armed forces of the United States
during a period of war, as defined by statutory enactment, who have been
discharged or separated from such service, under honorable conditions or
the widows of such persons, shall have 5 points added to any
passing-earned rating they achieve i n an examination for entrance to the
state classified service.”

RSA 283 and Per 301.13 are clearly designed to provide veterans,with
preference i n employment, and the rule as adopted satisfies the statutory
requirement that preference be given to those veterans who served a minimum of
90 days i n active duty during any qualifying period of war or armed conflict.
The statutory history of RSA 283, reviewed at Attorney O0'Neil's suggestion,
reflects a clear intent on the part of the legislature to provide preference
to veterans during the initial employment and selection process. The Board
does not find the limitation on qualifying service for the purposes of
determining seniority and the order of lay-off to be in conflict with the
provisions of RSA 283, or the legislative intent in providing veterans
preference i n employment.
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Accordingly, finding no good cause to waive the timely filing requirement, the
Board voted unanimously toO dismiss Mr. Chgpman's appeal as untimely.

|
| THE FERSONNEL APPEALS BOARD

Patrick J %CN% olas

Robért J, JO O
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Mark J. Bﬁfne'{:'t

CC. A. G, O'Neil, Jr., Esq.
Normandin, Cheney and O'Neil

Virginia A. Vogel, Director
Division of Personnel

Sharon sanborn, Humen Resource Director
New Hampshire Hospital
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