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On September 14, 1988,the Personnel Appeals Board, Commissioners Cushman 
and P l a t t  s i t t i n g ,  considered the Motion f o r  Reconsideration and Rehearing 
f i l e d  on behal f  o f  Charles Cleveland. 

I n  h i s  motion, the employee argued t h a t  he d i d  in tend  t o  challenge the 
October 8, 1984 terminat ion i n  h i s  appeal ( f i l e d  December, 19841, despi te h i s  
counsel's statements t o  the Board on February 14, 1985 t h a t  Mr.Cleveland: 

wishes t o  appeal ... the decis ion o f  the New Hampshire Hosp i ta l  
not  t o  al low him t o  r e tu rn  t o  h i s  former p o s i t i o n  a f t e r  having 
been away from the Hosp i ta l  f o r  e i gh t  weeks on Worker's 
Compensation. This i s  the issue i n  f r o n t  o f  t h i s  Commission 
today, not  the issue o f  whether the  Hosp i ta l  has the a b i l i t y  t o  
sel f- terminate someone o r  not.  

As explained i n  the Board's decis ion o f  July 13, 1988, the employee's 
December 13, 1984 appeal from the no t i ce  g iven t o  the employee on 
December 10, 1984 t ha t  he woud not  be al lowed t o  r e t u r n  t o  h i s  former 
p o s i t i o n l  was not  untimely f i l e d .  However, as explained i n  the Board's 
July 13, 1988 decision, t h a t  appeal lacked mer i t .2 

1 See Board decision dated December 31, 1985 a t  p. 1. - 

Indeed, given t ha t  the employee was terminated as o f  October 8, 1984, 
i t  may w e l l  be t ha t  the Board was wi thout  j u r i s d i c t i o n  t o  en te r t a i n  an 
appeal f i l e d  by a former employee regarding the Sta te 's  f a i l u r e  t o  r e h i r e  
L:, 
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Assuming, arguendo, that the employee did intend to  challenge h i s  
October 8, 1984 termination a t  the February 14, 1985 hearing, i t  i s  not 
clear  that h i s  appeal on that issue was untimely. The employee had the 
opportuity to  produce evidence a f t e r  the remand from the Supreme Court, 
but he fai led t o  show that he took any action t o  appeal h i s  October 8, 
1984 termination within the 15-day appeal period.3 

A review of the February 14, 1985 transcript  reveals that the 
employee's arguments appear t o  have rested upon the assumption tha t  the 
November 8, 1984 decision granting him workers1 compensation benefits 
automatically voided h i s  October 8, 1984 termination. I n  essence, the 
employee argues tha t  h i s  workers' compensation appeal made it unnecessary 
for him to  f i l e  an appeal from h i s  October 8, 1984 termination. The 
Board does not agree. One purpose of the appeal period is  t o  allow both 
part ies  to  know when a decision i s  f i n a l ,  so tha t  they may act 
accordingly. For example, the employer may wish t o  hire a person t o  f i l l  
a position only a f t e r  the employer knows tha t  i t s  decision t o  discharge 
the previous occupant of that position i s  f ina l .  Thus ,  i f  the employee 
does not appeal from h i s  termination i n  timely fashion, the termination 
becomes f i n a l  and i s  not subject t o  col la tera l  attack. It i s  

, , unreasonable to  assume that proceedings involving workers' compensation 
benefits, which are  independent of the personnel system, obviate the 
requirement that  an employee timely appeal from the termination of h i s  
employment. 

The motion for  reconsideration or rehearing i s  denied. 

3 Although the employee argues tha t  not a l l  relevant facts  are before 
the Board, the record shows tha t  following the remand from the Supreme 
Court, the Board held a pre-hearing conference on February 17, 1987. A t  
tha t  conference, the parties agreed t o  submit stipulations,  a f t e r  which a 
hearing would be held for the purpose of hearing legal  arguments. Board 
Order dated February 27, 1987. An agreed statement of fac ts  was 
submitted by the parties. Thus,the employee agreed to  the procedure 
followed by the Board, and cannot now complain tha t  additional, 
undisclosed evidence should have been introduced. 
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On May 5, 1987, the Personnel Appeals Board, Commissioners Haselt ine and P l a t t  
s i t t i n g ,  heard the appeal o f  Charles Cleveland, a former employee o f  the New 
Hampshire Hospital. 

The procedural h i s to ry  o f  t h i s  case i s  ra ther  lengthy. M r .  Cleveland f i l e d  an 
appeal w i t h  the Personnel Commission on December 13, 1984 seeking 
reinstatement t o  h i s  former pos i t i on  a t  New Hampshire Hospi ta l  ( he re ina f te r  
"the Staten). The State subsequently f i l e d  a Motion t o  Dismiss based on the 
t imel iness o f  M r .  Cleveland's appeal, and a hearing was held thereon on 
February 14, 1985. By order dated December 31, 1985, the Commission granted 
the Motion t o  Dismiss and M r .  Cleveland f i l e d  an appeal w i th  the Supreme 
Court. A f te r  b r i e f i n g  and o r a l  argument, the Supreme Court remanded the case 
t o  the Personnel Appeals Board ' ' for i t s  determination, complete w i t h  f i nd ings  
o f  f a c t  and ru l i ngs  o f  law on the issue o f  p e t i t i o n e r ' s  employment o r  
separation status as o f  November 8, 1984," the date o f  the N.H. Review 
Commission order grant ing M r .  Cleveland's Workmen's Compensation claim. 
Appeal o f  Charles Cleveland, N.H. Supreme Court, No. 86-105, December 2, 1986. 

The Personnel Appeals Board scheduled a prehearing conference on February 17, 
1987, a t  which time the pa r t i es  agreed t o  submit s t i pu la t i ons  o f  f a c t  t o  the 
Board and requested a half- hour hearing f o r  the presentat ion o f  l e g a l  
argument. An agreed statement o f  f ac t s  was prepared by the pa r t i es  and the 
Board heard l e g a l  arguments on the matter on May 5, 1987. A t  t h a t  hearing, 
the Board agreed t o  review the en t i r e  f i l e  on t h i s  matter  i n  the course o f  
reaching i t s  decision. 

Having considered a l l  o f  the evidence and l e g a l  arguments presented, the Board 
made the fo l lowing f ind ings  o f  f a c t  and r u l i n g s  o f  1aw.l On August 8, 1984, 
Charles Cleveland submitted a leave s l i p  f o r  s i ck  leave taken the previous 
day. On t ha t  same date, M r .  Cleveland was counselled by h i s  supervisor 
regarding h i s  excessive number o f  absences. On August 23, 1984, M r .  Cleveland 
d i d  not  repor t  f o r  work, nor d i d  he c a l l  i n .  On Monday, August 27, 1984, the 
Appellant's mother brought an appl ica t ion f o r  Worker's Compensation t o  the 

The f indings o f  fac t  are based on both the agreed statement o f  fac ts  and 
the remainder o f  the record. 
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Hospi ta l  ~ ~ r s o n n e l  o f f i c e  o n  behal f  o f  her son. On August 29, 1984, the 
Appellant's mother del ivered t o  the Hospi ta l  a medical c e r t i f i c a t e  i n d i c a t i n g  
t ha t  the Appellant would not  be able t o  r e tu rn  t o  work u n t i l  September 14, 
1984. On August 29, 1984, the Hospi ta l  obtained w r i t t e n  permission from the  
appel lant t o  u t i l i z e  a l l  accrued leave (sick, annual and compensatory t ime) 
u n t i l  pa id  leave was exhausted pending reso lu t ion  o f  h i s  Worker's Compensation 
claim. 

Pursuant t o  the appel lant 's  request, the hosp i ta l  compensated him f o r  a l l  o f  
h i s  accrued leave. On September 14, 1984, the appel lant  returned t o  work and 
worked through September 19, 1984. On September 20, 1984, the appel lant  d i d  
not  repor t  t o  work nor d i d  he contact the hosp i t a l  t o  repor t  h i s  absence and 
the reason therefor. A t  10:OO a.m. on September 26, 1984, the appel lant  
exhausted a l l  o f  h i s  leave. On September 28, 1984, the appel lant 's  mother 
presented the hosp i ta l  w i t h  a d i s a b i l i t y  c e r t i f i c a t e  from Dr.  Jones i n d i c a t i n g  
t ha t  the appel lant was t o t a l l y  incapaci tated u n t i l  f u r t he r  not ice.  On October 
1, 1984, the appel lant was denied Worker's Compensation bene f i t s  pursuant t o  
Par V, RSA 281:2. 

On o r  about October 3, 1984, V i r g i n i a  Vogel telephoned SEA F i e l d  
Representative Chris Henchey and n o t i f i e d  him tha t  h i s  c l i e n t ,  M r .  Cleveland, 
would be terminated i f  he d i d  not  repor t  t o  work. On October 3, 1984, the . 

i 1 appel lant was n o t i f i e d  i n  w r i t i n g  t h a t  he would no t  be granted any add i t i ona l  
\,. ,I leave without pay beyond October 5, 1984, due t o  s t a f f i n g  needs w i t h i n  the 

laundry; t ha t  i f  he wished t o  continue h i s  employment he would be requ i red t o  
repor t  t o  work no l a t e r  than October 8, 1984; t h a t  i f  he d i d  not  r epo r t  t o  
work he would no longer be employed by New Hampshire Hospital.  The appel lant  
d i d  not  repor t  t o  work as ins t ruc ted,  nor d i d  he communicate w i t h  h i s  employer 
i n  any manner. 

No fur ther communication was received by the hosp i t a l  on behalf o f  the 
appel lant u n t i l  mid-November when h i s  mother telephoned the Hospi ta l  Personnel 
o f f i c e  t o  inform them t h a t  her son had been approved f o r  Worker's Compensation 
and as such he should be re ins ta ted  re t roac t i ve ly .  On November 14, 1984, the 
Hospi ta l  received correspondence from the Workers' Compensation Review 
Commission i nd i ca t i ng  t h a t  Mr .  Cleveland had been approved f o r  Worker's 
Compensation f o r  the per iod beginning August 6, 1984 and ending October 21, 
1984. I n  ear ly  December, 1984, Attorney Wil l iam Briggs, SEA General Counsel, 
contacted Ms. Vogel and requested t h a t  M r .  Cleveland be re ins ta ted  t o  h i s  
former pos i t i on  because he had successful ly  appealed on behalf o f  M r .  
Cleveland f o r  Worker's Compensation. Ms. Vogel repeatedly informed Attorney 
Briggs t ha t  the Hospi ta l  was not  required by the Rules o f  the Department of 
Personnel nor the Labor Laws t o  ho ld  pos i t ions f o r  i n j u r e d  employees pending 
t h e i r  appeals o f  denials o f  requests f o r  Worker's Compensation. 

Based on the foregoing facts,  the Board found t ha t  the appel lant was 
discharged from State serv ice as o f  October 8, 1984, when he f a i l e d  t o  r epo r t  

.. t o  work and had exhausted a l l  h i s  accrued leave. H is  supervisor provided him 
I w i th  p r i o r  not ice t ha t  he would no t  be granted a leave o f  absence wi thout  pay 

due t o  s t a f f i n  needs a t  the Hospi ta l  and t ha t  he woul no l o  ge be em 1 ed 
a t  the Hospita 9 . The supervisor 's r e fusa l  t o  grant a Yeave o? agsence k l?#out  
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pay was a lso w i t h i n  h i s  d i sc re t ion .  Rules o f  the D i v i s i on  o f  Personnel, Per 
306.03(a) (5) ; Per 307.06. The appel lant  d i d  no t  f i l e  an appeal from the  
terminat ion w i t h i n  15 days thereaf ter .  Appel lant 's  counsel conceded a t  the 
February 14, 1985 hearing t h a t  appel lant  was no t  appealing from the October 8, 
1984 terminat ion and was not  contest ing "whether the Hosp i ta l  has the a b i l i t y  
t o  sel f- terminate someone o r  not." Transcr ipt  a t  3-4. Counsel made i t  c l ea r  
t h a t  the only issue was whether the Hosp i ta l  e r red by decid ing "not t o  a l low 
him t o  r e tu rn  t o  h i s  former pos i t i on  a f t e r  having been away from the Hosp i ta l  
f o r  e igh t  weeks on Worker's Compensation." dd. (emphasis added) ; see i d .  a t  5 - 
("[the appeal1 was not  i n  any way being madeTn response t o  a 
sel f- terminat ion,  i t  was being made i n  response t o  the Hosp i ta l ' s  decis ion no t  
t o  a l low Charles t o  r e tu rn  t o  work a f t e r  h i s  Worker's Compensation c la im had 
been approved.'') Thus, the terminat ion became f i n a l  and i s  not  here subject  
t o  c o l l a t e r a l  at tack.  

This f ind ing i s  consistent  w i t h  the Supreme Court 's  order o f  December 2, 
1986. The Supreme Court reversed t h i s  Board's e a r l i e r  order; t h a t  order 
dismissed the appeal because o f  unt imely f i l i n g .  This Board er red i n  
dismissing the appeal p rec ise ly  because the appeal i s  not  an appeal from the - 
October 8, 1985 termination. The appeal was there fore  no t  unt imely f i l e d ;  
thus the Supreme Court reversed our e a r l i e r  order. But because the appeal i s  
not  an appeal from the October 8, 1985 termination, t h a t  terminat ion i s  f i n a l ,  

i \  and not  subject  t o  c o l l a t e r a l  at tack.  The issue now before the Board i s  
, ,' whether, i n  November and/or December o f  1984, the employer er red by r e fus i ng  

t o  r e i ns ta te  appel lant  t o  the pos i t i on  from which he was discharged on October 
8, 1984. The success o f  h i s  Worker's Compensation appeal d i d  no t  requ i re  t h a t  
the appel lant be re ins ta ted i n  h i s  former p o s i t i o n  a t  the Hospi ta l .  The Sta te  
personnel system and the worker's compensation s t ruc tu re  establ ished by the 
l e g i s l a t u r e  are  separate e n t i t i e s  w i t h  independent ru les ,  procedures and forms 
o f  r e l i e f .  By qua l i f y i ng  f o r  worker's compensation, the appel lant  ava i led  
himsel f  o f  the r e l i e f  provided under RSA Chapter 281. Nothing contained 
therein,  however, required h i s  automatic reinstatement t o  h i s  former pos i t i on .  

Therefore, i n  accordance w i t h  the Supreme Court 's  December 2, 1986 Order 
remanding t h i s  matter t o  the Board f o r  f u r t h e r  considerat ion, the Board found 
t h a t  the appel lant  was no longer employed by the State on November 8, 1984, 
the date o f  the N.H. Review Commission order grant ing the appel lant 's  c la im 
and t ha t  the success o f  t h a t  appeal d i d  no t  requ i re  h i s  reinstatement. The 
Board voted unanimously t o  deny the appeal. 
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