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Jean Chel lis

Fi el d. Represent ati ve

State Enpl oyees' Association of NH
163 Manchester Street

Concord, New Hampshire 03301

re: John P Hannery

Dear Ms. Chellis:

n February 17, 1987 you requested a hearing on behal f of John P.
F annery to appeal a January 12, 1987 deci sion of Personnel D rector
Judy Bastian. That decision established the effective date of reallocation
for the subject employee's position in the Departnent of Education.

The Personnel Appeal s Board voted to disnmss this appeal pursuant
to Per-A 205.03 (a) in that the appeal was not timely filed in accordance

wth the "Rules of the Personnel Appeal s Board."

Per- A 202.01(a) of those Rul es states, "Any notice of appeal shall
be filed inwiting wthin fiftsen (15) days of tha action giving rise
to the appeal ." Further, Per-A 206.02(a) states in part, "...filing
shall not be tinely unl ess the papers are received by the clerk within
the time fixed by rule or law"

The Director's decision in this matter was dated January 12, 1987.
An appeal of that decision had to be filed wth the clerk within 15 days,
or not later than January 27, 1987.

Based on the foragoing, this matter i s hereby di smssed.
FCR THE PERSONNEL APPEALS BQOARD

MisrelchuSteete

MARY ENN STEELE’
Executive Secretary

mas
CC: Charles Marston, Dept. Of Education
Virginia vogel, Drector of Personnel
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appeAL (F JOHN FLANNERY
Reconsideration Request

Cct ober 8., 1987

On June 12, 1987, the Personnel Appeal s Board di smssed the appeal
of John Hannery regarding the effective date of his position reallocation.
The Board's di smssal was based upon the appellant's failure to tinely
file his reconsiderationrequest. O June 17, 1987, the State Enpl oyees'
Associ ation requested reconsi deration of that di smssal, indicating that
the date of Personnel Director Bastian's decision giving rise to the
appeal was a February 4, 1987 deni al of reconsideration, not the January
12, 1987 decision in which the Drector determned the effective date
of M. Hannery's position reallocation. In consideration of the foregoing,
the Board voted to grant the raconsideration cequest, and reviewthe
natter on the nerits.

The issue under appeal was outI ined inthe SEA letter of February
17, 1987, which stated in part, "Wen M. Flannery received his upgrade,
he thought he woul d automatically be incl uded in the Diability Unit Supervisor
review, " and that "...Personnel's” failure to include M. F annery's pos1t1on
and M. Mrston's subsequent request for a job reviewof M. Fannery's
posi tion shoul d not be used as a rationale for denying M. Fl annery Disabil|ty
Lhit Supervisor pay retroactive to October, 1984."

M. Hannery's conception of what shoul d or shoul d not have occurred
"automatically", however, has no bearing upon the nethod prescribed in
the "Rul es" for determination of the effective date of a position reallocation.
Thereforer in order to determne whether or. not the real |l ocati on and
resulting retroactive conpensation were properly cal cul ated, the Board _
reviewed the entire history of this classificationmtter, bot h t hrough
subm ssions fromthe appel | ant and D vi si on of Personnel records. A
summary Of those events fol | ows:
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(n January 4, 1984, forner Deputy Cormm ssioner of Education Neal
Andrew Jr., requested reviewof the Disability Specialist position
salary grade 18, held by John Flannery. The Departnent of Educati on,
in a meno received in Personnel on January 24, 1984, recomended upgradi ng
his position to salary grade 21, but nade no recomendati on for an appropriate
title. M. Flannery completed a Classification Questionnaire whi ch was
forwarded and recei ved by the Departnent of Personnel on My 18, 1984.
Personnel responded on Novenber 8, 1984, approving an increase to salary
grade 21, Disability Unit/Quality Assurance Supervi sor. The Board noted
that at no time between January and Novenber of 1984 did the Depart nent
of Education suggest that M. Flannery's work was similar to the work
of Disability Lhit Supervisors. |In response to item #9 of the Questionnaire
whi ch asked for the nanmes and job titles of other employees doi ng work
similar to0 his, M. Flannery responded, "None -- NA"  Consequently,
the Board nust conclude that M. Flannery did not consider his work similar
to that perforned by Disability Unit Supervisors. That finding is further
supported by additional correspondence between the Departnent of Education
and the Departnent of Personnel as outlined below:

On ctober 3, 1984, Deputy Conm ssioner Andrew requested revi ew
of three positions of Disability Uhit Supervisor (#0132, #0340 and #0339).
I ncunbent s of those positions at the tine of the request were Norman
Cook, Dennis Gannett and John Verville. The Department of Education
did not request that M. Flannery's position be considered in conjunction
wth the three Disability Uhit Supervisor positions noted above.

By neno dated March 21, 1986 (less than dne nmonth after accepting
Personnel's reconmendati on to i ncrease M. Flannery's position fromDisability
Specialist t0O Disability Unit/Quality Assurance SuperVi sor; salary grade
21) the Departnent of Education forwarded to pPersonnel questionnaires
fromthe Disability Uhit Supervisor incunbents. Again, there was no
mention of including M. Flannery in this position review

Oh February 24, 1986, the Departnent of personnel responded recomendi ng.
upgradi ng those three positions fromsalary grade 21 to salary grade
23, In that correspondence, the Departnent of Personnel noted that the
MS posi tion #13097 held by John Flannery had not been reviewed for additional
upgrading, and asked if, in the Departrent of Education's opinion, this
posi tion should be included Wth the upgrading of the three Disability
Lhit Supervi sors whose revi ew had just been completed.
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In a response dated April 4, 1986 (after the effective date of Chapter
12, Laws of 1986), the Acting Deputy Conm ssioner of Education Charles
Marston wote to the D vision of Personnel accepting the reconmendation
that positions #0132, #0340 and #0339 be upgraded fromD sability Unit
Supervisor, salary grade 21 to salary grade 23. That sanme memorandum
fromM. Marston requested, "...that the position of Disability Unit/Quality
Assurance Supervisor currently held by John F annery be consi dered for
reclassification. V¢ are recommendi ng that the position |abor grade
be the sane as other positions in this class which are at Labor G ade
23" M. Marston further stated "You also indicate that you did not
review the Disability Unit Supervisor (MS) #13097 [held by M. Hannery].
V& are not requesting that this position be included in the present decision
[of February 24, 1986 upgrading the three Dsability Uit Supervisors].
V¢ agree that the upgrading of the other Disability Unit Supervisor incumbents
may not apply to the MS position. \& are therefore requesting that
you conduct a desk audit of this position and advi se us accordingly."

The Division of Personnel, on June 30, 1986, received the fornmal
-request and justificationfor further upgrading of M. Hannery's position
together with his Position Aassification Questionnaire. A response
was prepared by the Division of Personnel on Qctober 7, 1986, approving
the upgrade of M. Hannery's position fromsalary grade 21 to salary
grade 23. That response al so indicated that, in accordance wth Chapter
12, Laws of 1986, Section 21-1:54 III, since the reviewwas not conpl eted
w thin the 45-day period specified by the statute, retroactive conpensati on
woul d be conputed from, "...the beginning of the next pay period i nnediately
follow ng the date on whi ch the 45 day period ended," or the first pay
period after August 14, 1986.

The docunent ati on and correspondence reviewed indicate that the
b vision of Personnel based its original determnation of the effective
date of the upgrading and resulting retroactive paynment upon correspondence
w th the Departnent of Education(a summary of which the D vision of
Personnel forwarded to the appellant in its appeal response of February
41 1987).

It was not until M. Marston's letter of Decenber 11, 19861 when
t he Departnent of Education accepted the recomrendation to upgrade M.
Hannery's position fromD sability Unit/Quality ASSurance Supervisor,
salary grade 21 to Dsability Uit Supervisor, salary grade 231t hat
the Departnent questioned the effective date of the upgrading. At that
point, the D vision of Personnel reviewed the correspondence and responded
to the Department of Education by letter dated January 121 1987.
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Ref erence was nade in Ms. Bastian's |letter of January 12, 1987
to the Division of Personnel's "...02/24/86 memo...that the Disability
Uhit Supervisor position(MS) #13097 perhaps ought to be reviewed to

det erm ne whet her or not a new cl ass shoul d be established for this conputer-type

job." Insofar as this reference was nade prior to enactnent of Chapter
12, Laws of 1986, the D vision of Personnel then used the begi nning of

the pay period i mediately fol |l ow ng February 24, 1986 to cal cul ate retroactive

paynent to M. H annery.

The Board found that the D vision of Personnel erred inits establishnent

of February 238, 1986 as the effective date of upgrading in this instance.
The Departnent of Education's initial request to upgrade M. Flannery's
position fromgrade 21 to 23 did not occur until April 4, 1987, after

the effective date of RSA 21-1:54 1I1I: "The director shall dispose of
requests for reclassification or reallocationfromdepartments or employees
wi thin 45 days of receipt of a conpleted request for reclassification

or reallocation. " (Enphasis added.) The docunentationreviewed.indicates- - ----

that a conpl et ed request for reclassificationwas not received until
June 30, 1986. The 45th day per RSA 21-I:54 III was, therefore, August
14, 1986. Retroactive conpensation shoul d thus have been conputed from
the "...beginning of the next pay period i mediately follow ng the date
on whi ch the 45-day period ended." Conpensation retroactive to February
28, 1986 therefore resulted in substantial over-paynent to the appel | ant.

It isthe Board' s finding that M. H annery received retroactive
conpensation i n excess' of that to which' he was legally entitled. The

Board voted not to seek recoupnent of these nonies in consideration of
the fact that this admnistrative error and subsequent' m scal cul ation .

woul d not have cone to the Board' s attention had M. H annery not appeal ed
the effective date of his positionreallocation.
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