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I hereby certify that the Supreme Court has issued the following order 
in the above-entitled action: 

November 20, 2000. NADEAU, J. Reversed. HORTON, 
BRODERICK, and DALIANIS, JJ., concurred; 
GROFF, J., superior court justice, specially 
assigned under RSA 490:3, concurred. 
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NOTICE: This opinion is subject to motions for rehearing under 
Rule 22 as well as formal revision before publication in the New 
Hampshire Reports. Readers are requested to notify the 
Clerk/Reporter, Supreme Court of New Hampshire, Supreme Court 
Building, Concord, New Hampshire 03301, of any errors in order 
that corrections may be made before the opinion goes to press. 
Opinions are available on the Internet by 9:00 a.m. on the 
morning of their release. The direct address of the court's home 
page is: http://www.state.nh.us/courts/supreme.htm 

THE SUPREME COURT OF NEW HAMPSHIRE 

Personnel Appeals Board 
NO. 99-173 

APPEAL 0F.KURK FLYNN 
(New Hampshire Personnel Appeals Board) 

November 20, 2000 

Michael C. Reynolds, general counsel, State Employees' 

Association of New .Hampshire, Inc., of Concord, by brief and 

orally, for the petitioner. 

Philip T. McLauqhlin, attorney general (Douslas N. Jones, 

assistant attorney general, on the brief and orally) , for the 

State. 

NADEAU, J. The petitioner, Kurk Flynn, is a Fire Fighter I 
employed by the department of the adjutant general (department), 
an agency of the State of New Hampshire. He appeals a decision 
of the personnel appeals board (board) upholding the department's 
decision to adjust his seniority date for two days spent on 
involuntary disciplinary suspension. We reverse. 

The facts are undisputed. The petitioner was disciplined 
for reasons not disclosed in the record, and was placed on a two- 
day suspension without pay. Following the suspension, the 
department adjusted the petitioner's seniority date forward to 
reflect the two days of suspension. The petitioner appealed to 
the board. RSA 21-I:58 (1988 & Supp. 1999). 

Based upon the pleadings, the board ruled that the 
department had properly adjusted the petitioner's seniority date 
pursuant to New Hampshire Administrative Rules, Per 701.01. The 



petitioner's motion to reconsider was denied, and this appeal 
followed. See RSA 21-I:58, 11; RSA 541:6. 

The only rule cited by the parties as applicable to the 
calculation of seniority dates for State employees is Per 701.01, 
which states in part: 

Seniority Based on Full Time Emplovment. 

(b) Full-time employment shall be calculated on the 
basis of years, months, and days of service, except 
that any days, months, or years of leave without pay 
for personal or educational purposes shall not be 
counted toward seniority. 

N.H. Admin. Rules, Per 701.01. 

"We will overturn an agency decision when there is an error 
of law, or when the order is unjust or unreasonable . . . . " 
Appeal of Boulay, 142 N.H. 626, 627-28, 706 A.2d 678, 679 (1998); 
see RSA 541:13 (1997). In construing rules, as in construing 
statutes, "where possible, we ascribe the plain and ordinary 
meanings to words used." Milette v. N.H. Retirement System, 141 
N.H. 342, 345, 683 A.2d 531, 532-33 (1996) (quotation omitted) ; 
cf. 1 K. Davis & R. Pierce, Administrative Law Treatise § 6.10, - 
at 281-82 (3d ed. 1994); 2 Am. Jur. 2d Administrative Law § 527 
(1994). I1While deference is accorded to an agency's 
interpretation of its regulations, that deference is not total.Ir 
Appeal of Morin, 140 N.H. 515, 518, 669 A.2d 207, 209 (1995). 

We conclude that it is unreasonable to categorize an 
involuntary, unpaid suspensi'on as leave without pay for 
"personalr1 purposes. No reasonable person would anticipate that 
such a suspension would be so classified. Unlike "educational 
leave," which is defined in New Hampshire Administrative Rules, 
Per 102.27, I1personal leaven is undefined. The only helpful 
reference to personal leave that we find in the rules is the 
definition of "annual leave, which means "time off for vacation 
or other personal business." N.H. Admin. Rules, Per 102.04. 

The rule adjusting seniority time for Irpersonal or 
educational purposes" focuses upon time devoted to the employee's 
purposes. In addition, a disciplinary suspension without 'pay is 
not leave. It is involuntary absence from work for the 
employer's purposes. See N.H. Admin. Rules, Per 102.60. Thus, 
we find the board's interpretation of the rule unreasonable. 
Accordingly, we reverse. 

Reversed. 



HORTON, BRODERICK, and DALIANIS, JJ., concurred; GROFF, J., 
- \ superior court justice, specially assigned under RSA 490 : 3, 
. , concurred. 



PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
~ e l e ~ h o n e  (603) 271-3261 

APPEAL OF ICURIi FLYNN 

Response to Ayyellarzt's Request for Recorzsidemtiorz 

March 3, 1999 

On January 20, 1999, the Persolniel Appeals Board colivened to review a tiniely filed Motion to 

Reconsider the Board's Jan~~ary 6, 1999, decision denying Mr. Flym's appeal. No objection was 

filed to tliis motioa. Accordingly, tlie Board is free to take tlie Motion to Recoiisider, b ~ ~ t  is 

not bo~llid to grant it. 

,-7 
- - , Tlie Motion sets fort11 grounds upon wl~icli the Board, upon review, detellnines to have been 

previously raised, reviewed and decided witli'respect to this matter. Accordingly, the Board 

finds no basis upon which tlie Motion to Reconsider should be granted, and voted to DENY tlie 

Motion. 

THE PERSONNEL APPEALS BOARD 

cc: Virginia A. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301 
Jean Cliellis, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303 

L Linda Goss, Adj~ltaiit General's Office, 1 Airport Road, Concord, NH 03301 

TDD Access: Relay NH 1-800-735-2964 



PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

Appeal of ILirrlc Flyn M 

Docket #99-0-3 

Pease Air Ncrtiorzal Gtrard Base 

Jarzziary 6, 1999 

By letter dated Deceillber 3, 1998, SEA Field Representative Jean Cl~ellis requested a hearing on 

behalf of ICLII-~C Flyi~n, an eemployee of the Adjutant General's Office assigiled to the Pease Air 

National G ~ ~ a r d  Base. Mr. Fly~m, who is employed as a State Fire Fighter I, is appealing the 

adjustment of his seniority date as a result of a two-day disciplinary suspelisio~i witl~out pay. 1 

Attached to his notice of appeal was a December 2, 1998, letter horn Linda Goss, I-lmna~~ 

/) Resources Assistant, and an April 15, 1 994, memo from Will i;lm W caver to all payroll persolmel, 
- // 

i explaiilillg the various circi~mstai~ces under wl~icll employees' seiliority clates are to be adjusted. 
\-, 

I11 the al~pellailt's notice of appeal, Ms. Chellis argued that adjusting Mr. Flyiin's seniority date 

violated Per 70 1.0 1 (b) of the Rules of the Divisioil of Persolulel. She argued that althougl~ the rule 

per~nits adjustillellts to an eillployee's seiliority for periods of ~11.1paid leave talcell for "pe~:sonal or 

ed~~cational p~~sposes," the rule lllaltes no provisioil for adjustments when the eillployee's unpaid 

leave status is the result of a disciplinary suspension. 

T11e Board can not iillagiile a illore "personal" reason for ail unpaid leave tllan coild~~ct res~lt ing ill 

a disciplinary suspension. Furthermore, the Board believes it ~vould be patently unfair to allow 

Mr. Flylul 10 retain his original seniority date after his having beell suspended without pay, while 

rcqirlring the agency to advaiice the seniority datc oCtliose pcrsons takiiig a1~1~rovec1, i~llpaicl leavc 

for other reasons. 

)- I Mr. Flyilll did not appeal the suspe~lsioil itself, 
\-  

TDD Access: Relay NH 1-800-735-2964 



( Based on the appellant's pleadings, the Board voted to DENY the appeal, finding that the State 
/- 

I ' acted properly in adjusting Mr. Flyim's seniority date to reflect the unpaid absence created by his 
\ -1 

two-day disciplinary suspension. 

THE PERSONNEL APPEALS BOARD 

zp& Mark J. Be ett, Chairman 

'&j& 
Lisa A. Rule, commissioner 

( ,: cc: Virginia A. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301 

\- 
Linda Goss, Adjutant General's Office, 1 Airport Rd., Concord, NH 03301 

Jean Cllellis, SEA Field Representative, PO Box 3303, Concord, NH 03302-33 03 


