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25 Capitol Street
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Telephone( 603) 271-3261

Appeal of Paul Higgins
Docket # Docket # 01-0-4
NH Community Technical College System

June6,2001

The New Hampshire Personnel AppeasBoard (Wood, Rule, and Johnson) met on Wednesday,
May 9,2001, under the authority of RSA 21-1:58 and ChaptersPer-A 100-200 of the NH Code
of AdministrativeRules (Rules of the Personnel AppealsBoard) to hear oral argument and offers
of proof on Mr. Higginsrequest for ahearingto appeal what he alleged to be an unlawful
disciplinary suspensionwith pay. Attorney Shawn J. Sullivan appeared on behalf of the
appellant. Sara Sawyer, Human Resources Administrator, appeared on behalf of the Technical
College System.

Therecord of the hearing in this matter consists of pleadings submitted by the appellant prior to
the hearing, noticesissued by the Board, and the audio tape recording of the oral argument

offered by the parties at the hearing.

Attorney Sullivan argued that the Community Technical College violated the Rules of the
Division of Personnel when it placed the appellant on a paid administrative leave and ordered
him to submit to an assessment of his fitnessfor duty before he would be permitted to return to
work. Attorney Sullivan argued that neither the Personnel Rules nor the Collective Barganing
Agreement providefor administrativeleave. He argued that by placing the appellant on paid
leave, the State exceeded its authority in order to avoid its responsibilitiesto conduct an
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appropriateinvestigation and allow the appellant to confront his accusersif it believed he had
engaged in misconduct, or to consult with the appellant'shealth care providersif the agency
believed that the appellant was medically unableto perform his assigned duties and

responsibilities.

Ms. Sawyer argued that the agency's authority to place the appellant on paid administrative leave
isnot conferred by the Personnel Rules, but derivesinstead from ArticleII of the Collective
Bargaining Agreement between the State of New Hampshireand the State Employees

Association which provides, in pertinent part:

2.1. Rights Retained: The Employer retains all rights to manage, direct and control its
operationsin al particulars, subject to the provisions of law, personnel regulations and
the provisions of this Agreement, to the extent that they are applicable. These rights shall
include but not be limited to:
2.1.1. Directing and supervisingempl oyees,
2.1.2. Appointing, promoting, transferring, assigning, demoting, suspending, and
discharging employees,
2.1.3. Laying off unnecessary employees due to lack of work, for budgetary
reasonsor for other like considerations,
2.1.4. Maintaining the efficiency of governmental operations,
2.1.5. Determining the means, methods and personnel by which such operations
areto be conducted;
2.1.6. Taking whatever actions may be necessary to carry out the mission of the
department in situations of emergency, the determination of such situations to be
the prerogativeof the Employer.
2.2."Emergency" Defined: For purposes of this section "emergency" is defined as any
condition or situation out of the ordinary which requires immediate action to avoid
danger to life, property, or to prevent losses affecting the Employer, the employee or the

general public.
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Ms. Sawyer described the appellant as a competent, well-respected member of the college
faculty. Sheexplained that atragic, accidental death in the appellant's family in March, 1999,
triggered aperiod of profound grief, and ultimately the need for Professor Higginsto take aleave
of absence. Eight months later when he returned from leave, the appellant returned as
instructor/director of CAP (Chrysler Automotive Program). However, in August, 2000, the
appellant indicated that because of stress, he needed to resign that assignment. Having done S0,
Ms. Sawyer contended, Professor Higgins appeared unwilling to relinquish his authority,
creating a conflict with his department chair, the new program coordinator, and othersin the
department. Ms. Sawyer argued that when co-workersbegan to complain about the appellant,
the college believed that the behaviors they were describingmight still be related to the
emotional traumathat the appellant had experienced.

Ms. Sawyer argued that administrativeleaveis distinctly non-disciplinary. She said that it isnot
subject to law, the Personnel Rules, or specific provisions of the Collective Bargaining
Agreement. Assuch, sherequested that the Board dismissthe appeal as amatter outside the
Board's subject matter jurisdiction. Ms. Sawyer described it as amanagerial assignment used
solely at the discretion of management, and said that while the appellant's behavior might have
warranted discipline, nonewas applied out of concern for his career, his health, his well-being,
and the management of the college. Ms. Sawyer argued that if management erred, it erred on
behalf of the employee. Shesaid that it wasand is the college's desire to addressthe problem
with respect and dignity while gathering information about the appellant'sability to return to
work and communicate effectively with other staff a the college. Ms. Sawyer indicated that the
college placed the appellant on paid leave without disturbing any of his benefits, seniority or
accumul ated leave, and directed him to participatein an evaluation to determine his fitness for
duty at that time. She said that when Dr. Albert Drukteinis, released the appellant asfit to return
to duty, the collegeimmediately set about establishing ateaching schedule consistent with the

appellant'straining, education and experience.

Ms. Sawyer argued that the appeal was untimely aswell. She argued that Professor Higgins was

notified of his administrativeleave by letter dated November 15, 2000. On November 29,2000,
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SEA Steward Donald Vallerand filed an appea on the appellant'sbehalf. She argued that
President L ucille Jordan replied on November 30,2000, requesting clarification of the basisfor
the appeal, but received no response. She argued that instead, the agency received aletter dated
December 29,2000 from SEA Field RepresentativeL inda Chadbourne acknowledging the
administrativeleave and requesting an update on fitness for duty evaluation. She argued that no
further request for an appea wasfiled, and as such, the appellant failed to file acomplete, timely
appeal. Ms. Sawyer aso noted that the December 29,2000 letter from Mr. Vallerand refers to

administrativeleave, not a disciplinary suspension.

Ms. Sawyer argued that although Attorney Sullivan'sletter refersto a January 9,2001 meeting
with President Jordan to discuss the appellant'sreturn to duty, that meeting did not constitute a
stepintheinformal settlement processand thereforewas not an event which could trigger a

timely appedl to Commissioner Dubois.

Attorney Sullivan argued that the appeal wastimely. He argued that having timely filed his
appeal of the so-called administrativeleave, the appellant preserved his rightsto pursue an
apped. He argued that the agency failed to provide any actual decisionsthat might have moved
the processforward, and that the agency could not hold the appellant at fault for electing to wait
for aresponse from the collegerather than pursuing additional stepsin his appeal.

Attorney Sullivan argued that regardlessof what it's called, when an agency sends someone
home because the agency believesthe employee can not perform the requirementsof the
employee'sposition, and they can't do their job, it is asuspension. He argued that the agency
used the term "administrative leave," knowing that if they describedtheir actions as discipline,
they would be required to comply with the disciplinary rules. He also argued that the Rules only
permit asuspension with pay when the Director of Personnel approves such-a suspension for
purposesof conducting an investigation. He argued that thereis no rule permitting a suspension
pending amedical assessment. In the aternative, he suggested, if the agency believed that the
employee was medically unableto perform the duties of his position, the agency was obligated to

employ the provisions of Per 1002, and should have been required to obtain information from the
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appellant's treating physician. He said that the agency would only be permitted to obtain an
independent medical evaluationif the agency questioned theinformation provided by the

appellant'sown physician.

Attorney Sullivan adted the Board to find that the agency isnow "caught in a bit of abind"
because they removed the appellant from the workplaceillegally by failing to comply with either
therulesfor suspensionand or tlzerules for removal for non-disciplinary reasons. Attorney
Sullivan argued that although the Board could sclzedule the matter for an evidentiary hearing on
the college's allegationsof misconduct, the better remedy would be for the Board to review the

- state of the record, overturn the use of "administrativeleave,” and purge the personnel file of any

informationrelated to it.

Rulings of Law:

A. "The personnel appealsboard shall hear and decide appeals as provided by RSA 21-1:57 and
21-1:58 and appeals of decisionsarising out of application of the rules adopted by the director
of personnel” [RSA 21-1:46, I].

B. "Any permanent employeewho is affected by any applicationof the personnel rules, except
for those rules enumerated in RSA 21-1:46, | and the application of rules in classification
decisions appedlable under RSA 21-1:57, may appeal to the personnel appealsboard within
15 calendar days of tize action giving rise to tize apped” [RSA 21-1:58, 1].

C. "If, uponinspectionof his personnel file, an employee disagreeswith any of the information
contained in such file, and the employee and employer cannot agree upon removal or
correction of such information, then the employeemay submit a written statement explaining
hisversion of theinformation together with evidence supporting such version. Such
statement shall be maintained as part of tize einployee'spersonnel file and shall beincluded in
any transmittal of thefile to athird party and shall beincluded in any disclosureof the

contested information made to athird party” [RSA 275:56, I1].
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Decision and Order

l. The appeal istimely.

TheBoard found that Professor Higgins timely filed arequest for informal settlement of the
agency'sdecision to placehim on administrativeleave. Although hefailed to provide the
requested clarificationof the basisfor his appeal, President Jordan neither dismissed nor denied
the appeal. Therefore, hisrightsto appeal were preserved and his appeal remained timely.

IL. The decision of the.agency to place the appellant on administrative leave pending the

outcome of an assessment of hisfitnessfor duty is amatter within the Board'sjurisdiction.

Although the agency is correct in its assertion that administrativeleaveis not specifically

addressed in the Personnel Rules or the CollectiveBargaining Agreement, the agency's authority
to place information pertainingto the appellant'sadministrativeleavein the appellant's personnel
fileissubject to CHAPTER Per 1500 of the Personnel Rules and thereforeis amatter within the

Board's subject matter jurisdiction.

III. ~ Theagency's decisionto place the appellant on paid administrativeleave was neither a
decision to suspend him with pay pending the outcome of an investigation, nor was it an attempt

to remove him from his position.

Contrary to the appellant'sassertion that the agency violated the Personnel Rulesrelated to
suspensionwith pay and removal for non-disciplinary reasons, the evidence and argument reflect
that the agency did precisely what it claims to have done. It recognized that workplace problems
associated with the appellant'sbehavior toward his associates could still be related to the
emotiona traumathat he had suffered with the loss of hisson. By placing the appellant on
administrative leave while arranging for an independent assessment of the appellant's fitness for
duty, the agency protected the appellant'ssalary, seniority, status, and benefits. In essence, the
agency exercisedits managerial discretion under the authority of ArticleIlof the Collective

Bargaining Agreement and temporarily re-assignedthe appellant. )
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V.  Theappelantisnot entitled to demand removal from his personnel file of those

documentsdescribing his administrativeleave.

According to RSA 275:56, I11, if an employee disagreeswith any of the information containedin
the employee's personnd file, and the empl oyee and employer cannot agree upon removal or
correctionof such information, the employeeis entitled to submit arebuttal and evidence
supporting that rebuttal to become part of the personnel record. The appellant'srebuttal is, in
fact, attached to the notice of administrativeleave, in compliance with RSA 275:56.

For al the reasons set forth above, the Board voted unanimously to DENY Mr. Higgins appeal.

THE PERSONNEL APPEALSBOARD

Wlec i,

Patrick H. Wood, Chairperson

T

LisaA. Rule, Commissioner

=

Robert J. Joh Wmmisﬂsioner

cc:  ThomasF. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
Sara Sawyer, Human Resources Administrator, NH Community Technical College
System, Institute Drive, Concord, NH 03301
Atty. Shawn J. Sullivan, Cook and Molan, PA, PO Box 1465, 100 Hall St., Concord, NH
03302-1465
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