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I -. I 
i --,I On October 5, 1990, Mary Maggioncalda, through he r  representa t ive  Attorney 

Richard E. Molan, submitted a Motion f o r  Rehearing and Reconsideration and a 
bbt ion  f o r  Production of Documents i n  the  above-captioned appeals.  

The New Hampshire Personnel Appeals Board, by o rde r  dated September 17 ,  1990, 
had denied M s .  Maggioncalda's appeals  of non- cer t i f ica t ion  for p o s i t i o n s  of  
Administrator I1 and Supervisor V I I .  I n  s o  doing,  the  Board had found t h a t  
the  appe l l an t  d id  n o t  meet the  educational  criteria es tabl i shed f o r  t h e  
s p e c i f i c  pos i t ions  f o r  which she had applied,  nor had she demonstrated t h a t  
her own education and t r a in ing  should q u a l i f y  he r  f o r  promotion to e i t h e r  of 
those pos i t ions .  The Board d id  not  f ind  it unreasonable to requ i re  formal 
education i n  the  l i s t e d  f i e l d s  i n  order  to meet t h e  minimum q u a l i f i c a t i o n s  f o r  
e i t h e r  pos i t ion  i n  question. S imi lar ly ,  the  Board d i d  not f ind  t h a t  the  
Director of Personnel acted a r b i t r a r i l y  o r  capr ic ious ly  i n  refus ing to 
s u b s t i t u t e  os tens ib ly  re levant  experience f o r  education i n  the  required 
f i e l d  (s) . 
In  t h e  Motion f o r  Reconsideration f i l e d  on Ms. Maggioncalda's behal f ,  Attorney 
Molan argued t h a t  establishment of educational  requirements which d o  no t  a l low 
f o r  the  s u b s t i t u t i o n  of r e l evan t  experience f o r  education,  or s u b s t i t u t i o n  of 
formal education i n  o ther  than the  se lec ted  f i e l d s  was a r b i t r a r y ,  capr ic ious  
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and discriminatory.  Attorney Molan argued t h a t  the  Board had e r red  a s  a 
matter  of law by accepting the  r a t i o n a l e  of fered  by the  Division of  Personnel 
and the  Department of Health and Human Services  f o r  establishment of  such 
minimum q u a l i f i c a t i o n s  without f i r s t  requi r ing  the  S t a t e  to produce evidence 
t h a t  appl icants  lacking such minimum q u a l i f i c a t i o n s  could n o t  be success fu l  
upon promotion. 

Attorney Molan f u r t h e r  argues t h a t  only through records a v a i l a b l e  uniquely to 
the  Division of Personnel might the  appel lant  demonstrate t h a t  s i m i l a r l y  
qua l i f i ed  incumbents a r e  performing success fu l ly  i n  p o s i t i o n s  of Administrator 
or Supervisor. Attorney Molan therefore  submitted h i s  Motion f o r  Production, 
o f f e r i n g  t o  provide new and add i t iona l  evidence i n  a rehearing of Ms. 
Maggioncalda's appeal based upon the  information supplied by the  Division of  
Personnel. 

I n  h i s  o r i g i n a l  wr i t t en  submissions to the  Board, Attorney Molan had argued 
(-7 
I "No ob jec t ive  r a t i o n a l e  can be a r t i c u l a t e d  nor can h i s t o r y  provide a 
, reasonable r e f l e c t i o n  a s  to why experience and education combination and 

equivalencies cannot and a r e  not  permitted f o r  these s p e c i f i c  pos i t ions  wi th in  
the  S t a t e ' s  c l a s s i f i e d  se rv ice .  That being the  case ,  to render ca ree r  
advancement a t  an end is unreasonable, a r b i t r a r y  and capr ic ious  under these  
circumstances." On t h a t  premise, Attorney Molan argued t h a t  r e f u s a l  to  
c e r t i f y  M s .  Maggioncalda's appl ica t ions  f o r  Administrator I1 and Supervisor 
V I I  was d iscr iminatory  . 
To be successful  i n  her appeal ,  Ms .  Maggioncalda must have offered  proof to  
s u p p r t  her claim of discriminatory treatment. It is not  t h e  burden of the  
Division of Personnel nor of the  Department of Health and Human Services  to  
attempt to disprove the  a p p e l l a n t ' s  theory of  r e f u s a l  to c e r t i f y  based on 
non-mer it fac to r s .  Rather, the  appel lant  must prove by a preponderance of the  
evidence t h a t  the  Division acted a r b i t r a r i l y ,  capr i c ious ly  or unreasonably. 

The Board, in  its order of September 17,  1990, suggested t h e  type of proof 
which the  appel lant  might have submitted to persuade the  Board to rever se  the  
Division of Personnel 's  c e r t i f i c a t i o n  decis ion .  The appe l l an t ,  i n  her  Motion 
f o r  Reconsideration and Rehearing now argues, "The Board has  suggested a 
methodology of proof i n  its dec i s ion  r e l a t i v e  to the  Appel lant ' s  showing 
successful  completion of d u t i e s  by s i m i l a r l y  qua l i f i ed  incumbents, to w i t ,  t he  
Appellant,  on information and b e l i e f  avers t h a t  such a s tandard can be 
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supported by evidence which may be adduced through t h e  product ion  of  record by 
t h e  Divis ion of Personnel  i n  compliance with t h e  a t t ached  r e q u e s t  for 
product ion of documents, thereby  providing new and a d d i t i o n a l  evidence which 
may be adduced a t  a rehear ing  i n  t h i s  matter ."  

Now t h a t  t he  a p p e l l a n t  unders tands  what evidence t h e  Board might have found 
persuas ive ,  she  a s k s  the  Board to o r d e r  the  ~ i v i s i o n  of Personnel  t o  conduct a 
sea rch  of  its reco rds  and provide  documents to t h e  a p p e l l a n t  which might 
suppor t  her p o s i t i o n  and provide  t h e  evidence which was l a c k i n g  i n  her  
o r i g i n a l  appeal to t h e  Board. She a l s o  argues t h a t  without  t h e  documents 
reques ted  i n  her  Motion for Product ion ,  she  is e s s e n t i a l l y  denied  her  r i g h t  to 
due  process  and confronta t ion .  

The Board might have found A p p e l l a n t ' s  W t i o n  for Product ion of Documents 
more compelling had it been o f f e r e d  a t  or before the  hear ing .  The a p p e l l a n t ,  

7'- , 
however, made no r eques t s  f o r  comparative d a t a  about  s i m i l a r l y  s i t u a t e d  

I employees from the  Div is ion  of  Personnel  p r i o r  to the  hear ing ,  Fu r the r ,  t h e  
'- a p p e l l a n t  made no re ference  to such comparison i n  her  own Requests f o r  

F indings  of Fact .  The Board is unwi l l ing  to e n t e r t a i n  A p p e l l a n t ' s  Motion f o r  
Reconsiderat ion s o l e l y  for t h e  purpose of a l lowing t h e  a p p e l l a n t  an 
oppor tun i ty  t o  d iscover  and p r e s e n t  new evidence which s h e  f a i l e d  to o b t a i n  
p r i o r  to her hearing.  

Appe l l an t ' s  own Requests for Findings  of Fac t  and Rulings of Law make 
v i r t u a l l y  no re ference  to t h e  p o s s i b i l i t y  t h a t  t h e r e  a r e  o t h e r  incumbents wi th  
educa t iona l  t r a i n i n g  and exper ience  equ iva l en t  to the  a p p e l l a n t ' s  who are 
s u c c e s s f u l l y  performing d u t i e s  similar to t h e  Administrator  I1 or Supervisor  
V I I  pos i t i ons ,  or t h a t  she  was precluded from p e r f e c t i n g  h e r  appea l  i n  t h e  
absence of such information. 

The Appel lant  has  f a i l e d  to demonstrate  t h a t  t h e  Board's o r d e r ,  i n  l i g h t  of  
t h e  record before it, was e i t h e r  unreasonable or unlawful.  I n  fact, t h e  Board 
granted  a l l  of  a p p e l l a n t ' s  r e q u e s t s  for f ind ings  of f a c t ,  b u t  did n o t  a r r i v e  
a t  t h e  same conclusions as those  presented  i n  t h e  a p p e l l a n t ' s  p r o p s e d  
r u l i n g s .  The Appel lant  has  also f a i l e d  to demonstrate  t h a t  t h e  information 
sought  i n  her Motion f o r  Product ion  was unava i l ab l e  p r i o r  to t h e  hearing,  t h a t  
s h e  had attempted to o b t a i n  such information prior to t h e  hear ing ,  o r  t h a t  
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having made such attempt was denied access  to t h a t  information. Accordingly, 
Appellant 's  Motion fo r  Reconsideration and Rehearing and Appel lant ' s  Motion 
f o r  Production a r e  denied. 

THE PERSONNELI APPEALS BOARD 

Robert J . Jfins 

cc: Richard E. Molan, Esq. 
Cook and m l a n  Professional  Association 
P.O. Box 1464 
Concord, NH 03302-1464 

Jan D . Beauchesne , Human Resource Coordinator 
Commissioner's Office of Management and Budget 
Health and Human Services 

Virginia  A. Vogel, Director  
N.H. Division of Personnel 

C i v i l  Bureau 
Attorney General 's Off ice 
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The New Hampshire Personnel Appeals Board (McNicholas, Cushman and Johnson) 
met Wednesday, August 22, 1990, t o  hear the cer t i f ica t ion  appeals of Mary 
Maggioncalda for  two position classif icat ions i n  the Department of Health and 
Human Services: Administrator I1 (Salary Grade 28) and Supervisor V I I  (Salary 
Grade 27). Ms. Maggioncalda, who was represented a t  the hearing by Attorney 
Richard Molan, is currently employed by the Division of Elderly and Adul t  
Services as a Program Specialist  I (Salary Grade 17).  Ms. Maggioncalda argued 

/ 
--. tha t  the Division of Personnel acted unreasonably i n  refusing t o  ce r t i fy  her 

'\ applications to  those positions as  meeting the minimum educational \. - qualifications . 
Virginia A. Vogel, Director of Personnel, appeared on behalf of the Division 
of Personnel. Ms. Vogel contended that the Division of Personnel d i d  not 
consider Ms. Maggioncaldals undergraduate degree i n  English t o  sa t i s fy  the 
minimum educational requirement of ei ther  position for  which Ms. Maggioncalda 
had applied. She further argued tha t  degree requirements may vary within a 
classif icat ion i n  terms of the major f i e ld  of study required by virtue of the 
d u t y  assignments of the particular position. 

Ms. Maggioncalda tes t i f ied  tha t  she has been employed by the Department of 
Health and Human Services for  f i f t een  years, holding positions i n  the Division 
of Welfare, Division for Children and Youth Services, and the Division of 
Elderly and Adult Services. She has described her education and experience as 
qualifying her, i n  the past, for  increasingly responsible positions i n  the 
Department of Health and Human Services. Ms. Maggioncalda indicated tha t  she 
had negotiated fo r  provision of administrative support services between 
various sub-components of the Department during the creation of the Division 
for  Children and Youth Services, and d u r i n g  transfer of the Philbrook Center 
to  the Division for  Children and Youth. She also t e s t i f i ed  tha t  her current 
assignments involve organizational development and s tructure,  training, and 
administration of a demonstration grant associated w i t h  Dartmouth Medical 
School. Ms. Maggioncalda concluded that  the duties described i n  both the 
posting for  Supervisor VII and the posting for  Administrator I1 were quite 

>comparable t o  her current responsibili t ies i n  her position of Program 
' Specialist .  
k. / 



- 
'\ With regard t o  her educational background, Ms. Maggioncalda contended tha t  the 

functional t h r u s t  of her course work i n  E n g l i s h  was written communication. In 
her estimation, the generic specifications place a h i g h  value on communication 
s k i l l s .  When asked i f  she believed herself t o  meet the minimum qualifications 
for  the positions as  posted, she tes t i f ied  tha t  she d i d ,  believing her degree 
i n  E n g l i s h  and her additional course work should qualify a s  a related f i e ld .  
I f  it were not considered a related f ie ld ,  she argued the qualifications were 
not reasonable. 

Ms. Vogel argued tha t  the appellant d i d  not meet the educational c r i t e r i a  fo r  
the specific positions for which she had applied. In the position of 
Supervisor VII, the specification requires the applicant t o  hold a Master's 
degree from a recognized college or university wi th  major s t u d y  i n  a human 
services f i e ld  such as social work or psychology or i n  business, public or  
health administration, po l i t i ca l  science, or a related f i e ld ,  plus s i x  years 
of relevant experience i n  a human services f i e ld ,  w i t h  a t  l e a s t  three of those 
years i n  a management or consultive level position. I n  the al ternat ive,  an 
applicant could hold a Bachelor's degree from a recognized college or  
university wi th  major s t u d y  i n  a human services f i e ld  such as  social  work, 
psychology, health care, business administration, pol i t ica l  science, or  a 
f i e ld  related t o  the areas mentioned. I n  addition, the applicant would need 
nine years of experience i n  f i e lds  such as welfare, social services,  public 
health or a related f ie ld ,  w i t h  f ive of those years a t  a management or 
consultive level.  

- Although Ms. Maggioncalda's credentials are impressive, the specifications f o r  
L- the two positions for  which the appellant had applied make no provision fo r  ' equivalencies i n  the areas of education and experience. The Board does not 

find it unreasonable to  required formal education i n  the f i e l d s  l i s t e d  i n  
order to  qualify for  promotion t o  the positions i n  question. 

The Board ruled as follows on the appellant's proposed findings of f ac t  and 
r u l i n g s  of law: 

Numbers 1 - 16 are granted 
Numbers 17 - 20 are denied 

What the appellant has fai led t o  consider in  proposing tha t  she should have 
qualified for promotion based upon the reasonable consideration of her 
experience as satisfying the educational requirements for  the subject position 
i s  the previous cert i f icat ion of her application for other positions based 
upon her possession of a bachelor's degree and graduate credi ts .  Were the 
Board to  accept the appellant's arguments on the i r  face, any requirement for  
formal education a t  any level  would become questionable. 

A s  a practical matter i n  the selection of candidates for promotion, cer tain 
minimum entrance requirements must be sa t i s f ied ,  and the appellant has not 
demonstrated that  establishment of such minimum educational requirements i s  
e i ther  arbitrary or capricious, nor has the appellant demonstrated tha t  a 
candidate who lacks such minimum entrance requirements could be successful i n  

,--. the performance of the duties i n  ei ther  the classif icat ion of Administrator I1 
\ or Supervisor V I I  i n  the areas t o  which those positions are assigned. 

, 
\id' 



Based upon t h e  foregoing, the Board voted t o  deny M s .  Maggioncaldals appeals. 
The Board fur ther  found tha t  the Department of Health and Wman Services, and \ 
the Division of Personnel, acted reasonably i n  denying M s .  Maggioncalda 
ce r t i f i ca t ion  for  the  c lass i f ica t ions  of Administrator I1 and Supervisor V I I .  

THE PERSONNEL APPEALS BOARD 

George R. Cushman, Jr. 

cc: Richard Molan, Esq. 
Clark, Cook and Molan, P.A. 

Virginia A. Vogel 
Director of Personnel 
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Jan D. Beauchesne, Human Resource Coordinator 
Commissioner's Office of Management and Budget 


