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By l e t t e r  dated May 11, 1990, J i l l  Power, a former part- t ime employee o f  the 
D i v i s i on  o f  Human Services, requesting t h a t  the Board order her t o  be pa id  
under the provis ions o f  RSA 98-A:6 (pay i n  l i e u  o f  annual leave), upon her 
no t i ce  o f  l a y- o f f  p r i o r  t o  her anniversary date o f  employment. 

I n  her request, the appel lant  asked t h a t  the  Board ho ld  the matter  i n  
abeyance, not ing t ha t  the Supreme Court had not  ye t  issued an order i n  the - matter o f  Carol Higgins-Brodersen and Wi l l iam McCann (N . H. Supreme Court Case j NO. 89-139). 

I n  the Higgins-Brodersen and McCann appeal, the State Employees1 Associat ion 
argued t h a t  the Appeals Board had j u r i s d i c t i o n  t o  hear appeals by part- t ime 
employees, and t ha t  the Board a lso had sub jec t  matter j u r i s d i c t i o n  inasmuch as 
the issue under considerat ion r e l a t ed  t o  payment o f  annual leave def ined by 
Per 307.03 N.H. Code o f  Administ rat ive Rules. The Board had dismissed the 
appeal o f  Higgins-Brodersen and McCann (1) f i nd i ng  t ha t  t h e i r  appeal was no t  
w i t h i n  the Board's subject  matter j u r i s d i c t i o n ,  and (2) t h a t  the ac t i on  under 
appeal was not  as a r e s u l t  o f  an app l i ca t i on  o f  the Personnel Rules, but  
r a t he r  one o f  s ta tu tory  ent i t lements f o r  c e r t a i n  part- t ime employees. 

Fol lowing a dismissal o f  the o r i g i n a l  appeal, the appel lants had f i l e d  a 
motion f o r  reconsiderat ion. Again, the Board decl ined t o  hear the  appeal, 
s t a t i n g  i t s  opin ion t ha t  i t  lacked j u r i s d i c t i o n .  

I n  i t s  decis ion o f  August 27, 1990, the  New Hampshire Supreme Court a f f i rmed 
the Board's decision. Several pe r t i nen t  passages from t h a t  order a re  
reproduced below: 

" I n  reviewing RSA 21-I:58, i t  i s  c l e a r  t o  us t h a t  the l e g i s l a t u r e  intended 
t o  confer upon State employees a s p e c i f i c  r i g h t  o f  appeal t o  the Board 
based upon permanent status.  Permanent employees have completed a 
working- test period and have been recommended f o r  permanent appointment by 

n the proper author i ty .  See N.H. Code o f  Admin. Rules, Per 101.26. The 
_j 
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term "permanent" r e f l e c t s  a degree o f  mutual commitment between employer r ' and employee and an expectat ion t h a t  t h e i r  r e l a t i onsh ip  w i l l  be 
long-term. I t  i s  qu i te  reasonable f o r  the l e g i s l a t u r e  t o  accord employees 
hold ing permanent s ta tus  greater  opportuni ty  t o  challenge personnel 
decisions a f f ec t i ng  them." 

"It i s  a l so  reasonable t o  conclude t h a t  the l e g i s l a t u r e  d i d  not  i n tend  RSA 
21-I:58 t o  confer upon such employees a r i g h t  t o  challenge - a l l  personnel 
decisions, but  only ones i nvo l v i ng  the  app l i ca t ion  o f  a personnel r u l e  
which a f f e c t s  them whi le they ho ld  t h e i r  permanent status..." 

I1A pa r ty  seeking t o  se t  aside the dec is ion o f  an admin is t ra t ive  agency 
bears the burden o f  showing t ha t  the dec is ion was c l e a r l y  unreasonable o r  
unlawful.  RSA 541:13; - see ~ ~ p ~ e a l  o f  Depl t o f  Safety , 123 N. H. 284, 285, 
461 A.2d 98, 99 (1983). A f t e r  reviewing the record, we conclude t h a t  the 
Board d i d  not  ac t  unreasonably o r  un lawfu l l y  i n  r u l i n g  that ,  f o r  an 
employee t o  have a r i g h t  o f  appeal under RSA 21-I:58, the personnel r u l e  
i n  question must have been appl ied t o  the employee whi le permanently 
employed. We hold t h a t  the Board d i d  not  e r r  i n  r u l i n g  t ha t  i t  lacked 
j u r i s d i c t i o n ,  under RSA 21-I:58, over claims a r i s i n g  from the p e t i t i o n e r s 1  

par t- t ime employment." 

"Upon review, we conclude t h a t  the p e t i t i o n e r s 1  c laims are founded upon 
RSA 98-A:6 (Supp. 1989) and do no t  a r i s e  out  o f  an app l i ca t ion  o f  the 
personnel ru les .  We there fore  ho ld  t h a t  the Board's conclusion, t h a t  i t  
lacked j u r i s d i c t i o n  t o  hear t h e i r  appeals under RSA 21-I:46, was both ;-'- -') l e g a l  and reasonable. - See Appeal o f  Tamm, 124 N.H. a t  110-11, 469 A.2d a t  

% I 

l - 1293. " 
I n  considerat ion o f  Ms. Power's part- t ime s ta tus  a t  the time o f  the dec is ion 
t o  deny her prorated pay i n  l i e u  o f  annual leave, and the c la im f o r  
compensation on the basis o f  a s ta tu to ry  ent i t lement,  the Board dismisses the 
appeal. 
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