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By l e t t e r  dated November 29, 1990, SEA Field Representative Stephen J. 
McCormack f i l ed  a Motion fo r  Reconsideration of the Board's November 13, 1990 
decision dismissing the appeal of Laura Scheibel, a former part-time employee 
of the Division of Human Services. I n  her original l e t t e r  of appeal, Ms. 
Scheibel had requested tha t  the Board order her to  be paid, pro ra ta ,  under 
the provisions of RSA 98-A:6 (pay i n  l i eu  of annual leave). Ms. Scheibel had 
been displaced by a laid-off employee prior to  reaching her anniversary date 
of employment. 

On Noveaber 13, 1990, the Board dismissed Ms. Scheibel ls appeal, noting tha t  
t h e  appellant had i n i t i a l l y  asked that  the Board hold her appeal i n  abeyance 
pending the outcome of a similar case then pending before the New Hampshire 
Supreme Court. The or iginal  l e t t e r  of appeal s ta ted,  "In t h i s  instance, 
because there is  currently a Supreme Court appeal f i l e d  w i t h  regard t o  what 
KSA 98-A:6 actually provides for ,  it is requested tha t  the New Hampshire 
Personnel Appeals Board pend any decision on t h i s  matter un t i l  a f t e r  the New 
Hampshire Supreme Court decides the appeal of Carol Higgins-Brodersen and 
William McCann. Pursuant t o  RSA 21-I:46, t h i s  appeal i s  sent t o  the Personnel 
Appeals Board. l1 

Upon receipt of the Court's decision i n  that  matter affirming the Board's 
dismissal of the i r  appeal, the Board issued i ts  November 1 3 t h  order dismissing 
Ms. Scheibells appeal on the same bases. In its order, the Board made 
specific note of (1) Ms. Scheibel ls  part-time s ta tus  a t  the time of the 
decision t o  deny her prorated pay i n  l i eu  of annual leave and (2) the f a c t  
that  the claim was based upon a statutory entitlement, not a provision of 
administzative rule. I n  tha t  order, the Board ci ted as  i t s  rationale the New 
Hampshire SupremejCourtls Order of August 27, 1990 i n  the appeal of Carol 
Higgins-Brodersen and William McCann ( N .  H. Supreme Court Case No. 69-139), 
portions of which were reproduced i n  t h e  Board's notice of dismissal. 

In her motion for  reconsideration, the appellant now argues tha t  were i t  not 17 fo r  the lay-off of certain permanent employees of the Division of Human 
Services, and the displacement of cer tain part-time employees by laid-off f u l l  
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time employees, M s .  Scheibel  (1) would have continued to work her  same 
part- time schedule, (2) would have reached her anniversary d a t e  of  employment, 
and (3)  would have s a t i s f i e d  the  requirements of RSA 98-A: 6, e n t i t l i n g  h e r  to  
payment i n  l i e u  of annual leave.  She the re fo re  contends t h a t  the  Rules of  t h e  
Division of Personnel governing lay-off,  and no t  t h e  provisions of RSA 98-A:6, 
a r e  the  b a s i s  of her appeal. 

The appe l l an t  asks the  Board to reverse its e a r l i e r  order  on the  b a s i s  of 
conjec ture  ra ther  than f a c t .  While it is poss ib le  t h a t  Ms. Scheibel would 
have continued t o  work he r  same part- time schedule had the re  n o t  been 
lay- offs ,  it is equally poss ib le  t h a t  she  would not. Had l a y- o f f s  a t  the  
Department of Health and Human Services n o t  taken p lace ,  any number of  o t h e r  
circumstances might have occurred t o  preclude Ms. Sche ibe l ' s  completing 975 
hours of work by her  anniversary d a t e  of employment, or from reaching he r  
anniversary d a t e  of employment regardless  o f  how many hours she had worked 
part- time. A s  such, the  Board can n o t  t r e a t  a p p e l l a n t ' s  r ep resen ta t ion  of 
what might have occurred a s  f a c t s  f o r  t h e  purposes o f  hearing and decid ing the  
i n s t a n t  appeal under the  provisions of N.H. RSA 21-I:46. 

The appe l l an t  has f a i l e d  to meet her burden of demonstrating t h a t  the  Board 's  - e a r l i e r  order  was e i t h e r  unreasonable or unlawful i n  l i g h t  of the  f a c t s  
i/ presented.  Therefore, the  Board voted to af f irm its order  of November 13, 
'LA 1990, dismissing Ms. Scheibel  ' s appeal.  

THE PERSONNEL APPEALS BOARD 

cc: Stephen J , McCormack , SEA Field Representat ive 
Richard Chevrefi ls ,  Director, Division of  Elder ly  and Adult Services  
J a n  D . Beauchesne , Human Resource Coordinator,  HHS/COMB 
Vi rg in ia  A. Vogel, Director of Personnel 
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By letter dated Apr i l  10, 1990, SEA Fie ld  Representative Stephen J. McCormack 
f i l e d  an appeal on behalf of Laura Scheibel ,  a former part- time employee o f  
the  Division of Human Services,  reques t ing  t h a t  t h e  Board order  her  to be paid 
under t h e  provis ions  of  RSA 98-A:6 (pay i n  l i e u  of  annual l e a v e ) ,  upon her  
no t i ce  of lay-off p r i o r  to her anniversary d a t e  of  employment, J u l y  1, 1990. 

Mr. McCormack argues t h a t  Ks . Scheibel I s  appeal " . . .is an appeal by a 

i- 
part- time employee, and t h a t  the  Board has j u r i s d i c t i o n  over appeals  of  
part- time employees, a t  l e a s t  i n  c e r t a i n  circumstances." Mr. McCormack then 

- asked t h a t  the  Board hold the  matter  i n  abeyance, noting t h a t  the  Supreme 
Court had not  y e t  issued an order  i n  the  matter  of Carol I-Iiggins-Brodersen and 
William McCann (N.H. Supreme Court Case No.  89-139) . 
I n  the  Higgins-Brodersen and McCann appeal,  the  S t a t e  Employees' Associat ion 
has argued t h a t  the  Appeals Board had j u r i s d i c t i o n  to hear appeals  by 
part- time employees, and t h a t  the  Board a l s o  had s u b j e c t  matter j u r i s d i c t i o n  
inasmuch a s  t h e  i s sue  under cons idera t ion  re l a t ed  to payment of annual l eave  
defined by Per 307.03 N.H. Code of Administrative mles-. The Board had 
dismissed the  appeal of Higgins-Brodersen and McCann (1) finding t h a t  t h e i r  
appeal was not  within the  Board's s u b j e c t  matter  j u r i s d i c t i o n ,  and (2) t h a t  
the  a c t i o n  under appeal was no t  a s  a r e s u l t  of an app l i ca t ion  of the  Personnel 
Rules, bu t  r a the r  one of s t a t u t o r y  en t i t l ements  f o r  c e r t a i n  part- time 
employees. 

Following a d ismissa l  of the  o r i g i n a l  appeal,  t h e  appe l l an t s  had f i l e d  a 
motion f o r  reconsiderat ion.  Again, the  Board decl ined t o  hear the  appeal ,  

' s t a t i n g  its opinion t h a t  it lacked ju r i sd ic t ion .  

I n  its dec i s ion  of August 27, 1990, the  New Hampshire Supreme Court aff irmed 
the  Board ' s decis ion .  Several  p e r t i n e n t  passages from t h a t  order  a r e  
reproduced below: 

,-, 
"In reviewing RSA 21-I:58, it is c l e a r  to us  t h a t  the  l e g i s l a t u r e  intended 
to  confer upon S t a t e  employees a s p e c i f i c  r i g h t  of appeal to the  Board 

, I  - based upon permanent 'status. Permanent employees have completed a 
working- test period and have been recommended f o r  permanent appointment by 
the  proper author i ty .  See N.H. Code of Admin. Rules, Per 101.26. The - 



term "permanent" r e f l e c t s  a degree o f  mutual commitment between employer 
1, and employee and an expecta t ion  t h a t  t h e i r  r e l a t i o n s h i p  w i l l  be 

long-term. It is q u i t e  reasonable f o r  t h e  l e g i s l a t u r e  t o  accord employees 
holding permanent s t a t u s  g r e a t e r  opportunity to challenge personnel 
decis ions  a f fec t ing  them." 

" I t  is a l s o  reasonable to conclude t h a t  the  l e g i s l a t u r e  d id  n o t  intend RSA 
21-I:58 to confer u p n  such employees a r i g h t  to challenge - a l l  p r s o n n e l  
decisions,  but  only ones involving the  app l i ca t ion  of a personnel r u l e  
which a£ f e c t s  them while they hold t h e i r  permanent s t a t u s .  . . " 
"A par ty  seeking to set a s i d e  the  decis ion  of an adminis t ra t ive  agency 
bears t h e  burden of showing t h a t  t h e  dec i s ion  was c l e a r l y  unreasonable or 
unlawful. RSA 541:13; see Appeal of Dep' t  of Safe ty ,  123 N.H. 284, 285, 
461 A.2d 98, 99 (1983). After  reviewing the  record,  we conclude t h a t  t h e  
Board d i d  n o t  a c t  unreasonably or unlawfully i n  r u l i n g  t h a t ,  f o r  an 
employee to have a r i g h t  of appeal under RSA 21-I:58, t h e  p r s o n n e l  r u l e  
i n  quest ion must have k e n  applied to the  employee while permanently 
employed. We hold t h a t  the  Board d id  not  err i n  ru l ing  t h a t  it lacked 
ju r i sd ic t ion ,  under RSA 21-I:58, over claims a r i s i n g  from the  p e t i t i o n e r s '  
part- time employment." 

"Upon review, we conclude t h a t  the  p e t i t i o n e r s '  claims a r e  founded upon 
RSA 98-A:6 (Supp. 1989) and do not  a r i s e  o u t  of an app l i ca t ion  o f  t h e  
personnel ru les .  W e  therefore  hold t h a t  the  Board's conclusion, t h a t  it 
lacked ju r i sd ic t ion  to hear t h e i r  appeals under RSA 21-I:46, was both . 

i l i  l e g a l  and reasonable. See Appeal of Tamm, 124 N.H. a t  110-11, 469 A.2d a t  - 
\ 1293. " 

In considerat ion of M s .  S c h e i k l ' s  part- time s t a t u s  a t  the  time of the  
decision to deny her prorated pay i n  l i e u  of annual leave ,  and the  claim f o r  
compensation on the  b a s i s  of a s t a t u t o r y  ent i t lement ,  the  Board dismisses t h e  
appeal. 
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