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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, Nav Hampshire 03301
Telephone( 603) 271- 3261

Appeal of Captain Gary Sloper
Docket #97-0-11
Department of Safety, Division of State Police

September 17, 1997

The New Hampshire Personnel AppealsBoard (Rule, Johnson and Wood) met on Wednesday,
August 13, 1997, under the authority of RSA 21-1, to consider the appeal of Gary Sloper, an
employeeof the Department of Safety, Division of State Police. By letter dated June 17, 1997,
SEA Field RepresentativeJean Chellis asked the Board to order that Capt. Sloper’s salary be
adjusted from Salary Grade 26 Step 2 to Salary Grade 26, Step 3.

In support of that request, Ms. Chellisstated that the appellant was promoted, and that the
position into which he was promoted wasreclassified that ssmeday. She arguedthat the
Personnel Rules provided for Capt. Sloper to receive an increasein compensationequivalent to
onestep in hisformer class upon promotion, and another step upon reclassification of his new

position.

On June 20, 1997, Personnel Director VirginiaLambertonfiled aMotion to Dismiss, arguing
that the appeal was untimely. Ms. Lamberton stated that the promotionand reclassification at
issue occurred on February 28, 1997, and that atimely appeal therefrom must have been filed not
later than March 15, 1997. She stated that thefirst correspondence she received concerning the
disputewas aMay 12, 1997, letter from Human Resources Administrator Claude Ouellette
asking permission to grant Capt. Sloper adoubleincrement. She denied that request by letter
dated May 16, 1997. She argued that atimely appeal of her decision denying the double
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increment must have been filed by June 2, 1997. Therefore, she asked the Board to dismissthe
June 17, 1997, as untimely.

In her June 25, 1997, Objection, Ms. Chellis argued that until receiving his paycheck on March
28, 1997, Capt. Sloper could not have known the step at which the Director had established his
rate of pay, and therefore could not havefiled an appeal within fifteen days of the promotionand
reclassification. Sheargued that on April 2, 1997, well withinfifteen days of the March 28,
1997 pay day, Capt. Sloper addressed his concernsthrough the appropriatestepsin the chain of
command. Ms. Chellisalso argued that the Director's letter denying the request to increase
Capt. Sloper's compensation was not sent directly to the appellant!, and hewas aware of the
|etter only because it was shown to him by Col. Barthelmes some time after May 16th. Ms.
Chellissaid that Col. Barthelmeshad informed the appellant about a meeting he had scheduled
with Ms. Lamberton and Capt. O’Brien on June 2, 1997, and that he had told Capt. Sloper he
would raise the compensation issue. Sheargued that until Capt. Sloper heard theresults of that
meeting, he would not have known that the request for adjustment was denied.

Ms. Chellisargued that even if the appeal wasnot timely, Per-A 201.03 of the Rules of the
Personnel Appeals Board permitted the Board to waiveitsrulesfor good cause shown. She
asked the Board to decide the appeal on its meritsand order Capt. Sloper's compensation
increased to salary grade 26, step 3.

According to Per 202.02 (a) (1) of the Rulesof the Division of Personnel, " The employee [who
is seeking resolutionof a dispute] shall present a detailed written description of the basisfor the
dispute to the supervisor within 15 calendar days of the action in dispute."” Ms. Chellisasserted
that regardlessof the date of the reclassificationor promotion, Capt. Sloper wasfirst aware of a
"dispute" concerning his compensationon March 28, 1997, when hereceived his paycheck. She
argued that because the employee had presented the problem to Col. Barthelmeswithin fifteen
days, his attemptsto resolvethe disputeweretimely. The Board does not agree.

' The Board can only assume that a copy was not provided to Capt. Sloper because he was never identified
in any of the documents by either party as an individual seeking informal settlement of a dispute Neither
Col. Barthelmes' letter promoting Capt. Sloper's (SEA Exhibit 3), nor theletter from Claude Oudllette to
the Division of Personnel requesting an additiona step for the appellant (SEA Exhibit 1) indicate that
copies were provided to Capt. Sloper.
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In order to initiate the process of informal settlement, an employee hasfifteen daysin whichto
present a'* detailed written description™ of the disputeto his supervisor. Whereas Capt. Sloper
knew on March 28, 1997, that hisrate of pay was|ower than he expected, the employeeor his
chosen representative had until April 12, 1997, to file astatement initiating the process of
informal settlement. Neither the appellant, nor any person representingthe appellant, filed such

statement within thetime allowed.

One month later, by letter dated May 12, 1997, Mr. Ouellette wrote to Director Lamberton,
indicating that Col. Barthelmeshad asked him to intercede for Captain Sloper on his behalf. In
hisletter, Mr. Ouellette asked the Director's permissionto " give Captain Sloper an extrastep.”
In support of that request, he stated that if the Department of Safety had waited one day to
promote the appellant to Captain, the appellant automatically would have received the additional
step. Therewasno complaint or allegationthat the Director had improperly applied the
Personnel Rulesin establishingthe appellant's salary grade and step on February 28, 1997,
simply that if the Department of Safety had delayed the promotion, Capt. Sloper would have
received an additiona step. The Director responded by letter dated May 16, 1997, rejecting the
reguest.

Ms. Chellis argued that although Capt. Sloper had seen a copy of the Director's May 16th
decision, heknew that Col. Barthelmes planned to raise theissue again at his June 22d meeting
with the Director, and that upon learning that the request had been denied at that meeting, he
timely filed an appeal. The Board doesnot agree.

RSA 21-I:58 | states, in pertinent part:

“Any permanent employee who is affected by any applicationof the personnel rules,
except for those rules enumerated in RSA 21-1:46, | and the applicationof rulesin
classification decisionsappeslable under RSA 21-1:57, may appeal to the personnel
appeal sboard within 15 calendar days of the action giving rise to the appedl....”

The Board agreesthat Capt. Sloper probably did not know until March 28, 1997, that hisrate of
compensationhad been set at salary grade 26 step 2. TheBoard aso understandsthat Capt.
Sloper raised theissuewith his superiorsimmediately thereafter. However, having done so did
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not relieve him or hisagency of their obligationsunder the Rules of the Division of Personnel,
the Rules of the Personnel Appeals Board and RSA 21-1:58 to file atimely appeal of the
Director's decision. In the absence of alegally permissible, legally filed request for
reconsideration, the Board can not be expectedto accept a late-filed appeal simply becausethe
appellant believed that further discussion between Col. Barthelmes and the Director of Personnel

might yield adifferent result from the Director's original decision.

Per-A 201.03 of the Board's Rules states, "'In the interest of expeditinga hearing, or for other
good cause, the Board may, unless otherwise precluded by law, suspend the requirementsor
provisionsof any rulesin this Chapter on applicationof aparty or on the Board's motion.”
(Emphasisadded.) RSA 21-1:58 establishesan appellant's responsibility for filing an appeal
within fifteen calendar days of the action givingriseto thedispute. Evenif the Board wereto
agreethat it had the authority to waivethe statutory requirement for timely filing, thereisno

""good cause shown' for such adecision.

The appellant knew that the Director had establishedhis compensationat salary grade 26 step 2
on March 28, 1997. Hefailedtofilean appeal or afirst step request for informal settlement as
described by PART Per 202 of the Rules of the Division of Personnel2 within fifteen days of that
decision. The agency requested additional compensation on the appellant'sbehalf. The Director
issued a decision denying that request on May 16, 1997. Neither the agency nor the appellant
filed an appeal within fifteen calendar days of that decision.

The only " good cause” that the appellant offered was his assertion that his appeal has merit, and
his claim that he should not be held accountable for failingto act in atimely fashionif he
believed othersin his department were handling the disputefor him. Most appellantsbelieve, or
at least represent, that their appeals have merit. That doesnot relievethem of their responsibility
to exercisetheir rights to appeal within thetimefixed by rule and law. Further, the appellant
took none of the necessary stepsto initiateatimely or properly filed apped to the Director.
Under the circumstances, the Board does not consider the groundsa sufficient showing of *good

cause to warrant hearing the appeal on the meits.

% Insofar as the only personwith authority to affirm, amend or rescind a decision of the Director of
Personnel was the Director of Personnel, any request for informal settlement should have been received by
her not later than April 12, 1997.
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Accordingly, the Board voted unanimoudly to dismiss Capt. Sloper’s appeal as untimely.

THE PERSONNEL APPEALSBOARD

LAY

LisaA. Rule, Acting Chairman

Sl sQOL.

Robert J. Johnsog %r(n"lissioner
£ 24 /LA

¢ Patrick H. Wood, @ommissibner

cc: VirginiaA. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301
Jean Chellis, SEA Field Representative, State Employees' Association, PO Box 3303,

Concord, NH 03302-3303

Col. John Barthelmes, Director, NH Division of State Police, Hazen Drive

Concord, NH 03305
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