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By le t ter  dated September 6, 1989, Wendell Stephenson, through h i s  
r e p r e s e n t a t i v e  t h e  S t a t e  Employees1 Assoc ia t ion ,  reques ted  r e c o n s i d e r a t i o n  of  
t h e  Board's dec i s ion  of  August 30, 1989, t h a t  Mr. Stephenson 's  appea l  was no t  
t imely .  

Appel lant ,  a s  h i s  b a s i s  f o r  r econs ide ra t i on ,  a rgues  t h a t  (1)  t h e r e  i s  no 
requirement t o  respond t o  a motion t o  d i smiss ,  and ( 2 )  RSA 21-I:46 provides  
t h a t  t h e  Board " s h a l l  hear  and dec ide  appea ls  a s  provided by RSA 21-I:57 and 
21-1:58 and appea ls  of d e c i s i o n s  a r i s i n g  o u t  of a p p l i c a t i o n  o f  t h e  r u l e s  
adopted by t h e  d i r e c t o r  of personnel1' .  

The Board's dec i s ion  of  August 30, 1989 t o  d i smiss  t h e  appea l  as unt imely was 
n o t  predicated upon a l a c k  of response from t h e  a p p e l l a n t  t o  t h e  n ~ o t i o n  t o  

\ dismiss .  The dec i s ion  quoted from t h e  Personnel  D i r e c t o r ' s  J u l y  11, 1989 
I - motion. The dec i s ion  merely noted,  f o r  t h e  record ,  t h a t  Appel lant  d i d  n o t  

f i l e  a response t o  t h e  i s s u e  of t ime ly  f i l i n g .  

Appel lant  contends t h a t  "The motion submit ted by Ms. Vogel t o  t h e  Personnel  
Appeals Board, motion t o  d i smiss ,  can only be i n t e r p r e t e d  as a n  a c t i o n  t o  
avoid  j u s t i f y i n g  he r  c i t e d  ac t ion" .  The i s s u e  of motive i s  i r r e l e v a n t  t o  t h e  
ques t i on  of t ime l ines s  of t h e  appea l  a s  f i l e d .  On June 27, 1989, Mr. 
Stephenson f i l e d  an appea l  of a d e c i s i o n  i s sued  Ju ly  13, 1987. On t h a t  b a s i s ,  
and t h a t  b a s i s  a lone ,  t h e  Board voted t o  d i smiss  t h e  ma t t e r  a s  untimely. 

I n  h i s  motion f o r  r econs ide ra t i on ,  Appellant c la ims  t o  have f i l e d  a t ime ly  
appea l  because ". . . [e lach  and every payday t h a t  Mr. Stephenson does no t  
r e c e i v e  h i s  en t i t l emen t  of hazardous du ty  pay, $25.00 per  week, g i v e s  rise t o  
an  appealt1.  Appel lan t ' s  r e p r e s e n t a t i v e  has  r a i s e d  t h i s  i s s u e  i n  p r i o r  appea l s  
and t h e  Board aga in  f i n d s  t h a t  it is an  argument without  merit. The p l a i n  
language of t h e  s t a t u t e  provides  t h a t  an  appea l  must be taken  " . . .wi thin 15 
ca l enda r  days of t h e  a c t i o n  g iv ing  r ise t o  t h e  appea l  . . . I 1 .  Appellant  s t a t e s ,  
'The only reason t h a t  Wendell Stephenson is  not  r ece iv ing  hazardous du ty  pay 
is because of a dec i s ion  by Ms. Vogel.. . I v  and '#Wendell Stephenson has  been 
a f f e c t e d  by an i n t e r p r e t a t i o n  of  RSA 99:10 by Vi rg in i a  A. Vogel, D i r ec to r  of 
Personnel.I1 If t h e  Board i s  t o  assume t h e  foregoing t o  be t r u e ,  then t h e  
Board must look t o  t h e  d a t e  of t h e  D i r e c t o r ' s  dec i s ion  which, according t o  t h e  
record ,  was t r ansmi t t ed  t o  Charles  Marston i n  a le t ter  da ted  J u l y  13, 1987. 
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A timely appeal of the director's July 13, 1987 decision~must have been filed 
within fifteen (15) calendar days, or not later than July 28, 1987. Mr. 
Stephenson's appeal can not be considered timely, and therefore was not 
reviewed on the merits. 

I The Board voted unanimously to affirm its original decision of August 30, 1989 
that Mr. Stephenson's June 27, 1989 appeal of a decision dated July 13, 1987 
decision by the Director of Personnel was clearly untimely and should, 
therefore, be dismissed. 

THE PERSONNEL APPEALS BOARD 

cc: Stephen J. McCormack, SEA Field Representative 
Charles Marston, Deputy,Education Commissioner 
Virginia A. Vogel, Director of Personnel 

DATED : Septenber 25, 1989 
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A t  i t s  meeting of August 30, 1989, the Personnel Appeals Board (McNicholas, 
Johnson and Cushman) reviewed the June 27, 1989 appeal o f  Wendell Stephenson, 
an employee o f  the New Hampshire Department o f  Corrections. 

M r .  Stephenson, through h i s  representat ive the State Employees1 Association, 
had appealed a determination o f  i n e l i g i b i l i t y  f o r  hazardous duty pay. 
Attached t o  t h a t  request were f i v e  numbered attachments inc lud ing:  

February 10, 1989 l e t t e r  from Stephen McCormack t o  V i r g i n i a  Vogel 
January 31, 1989 l e t t e r  t o  Stephen McCormack from Charles Marston 
January 16, 1989 l e t t e r  t o  Charles Marston from Stephen McCormack 

/ July 13, 1987 l e t t e r  from V i r g i n i a  Vogel t o  Charles Marston 
\ - Photocopy o f  RSA 99:7 - 11 

On Ju ly  11, 1989, Personnel D i rec to r  Vogel wrote t o  the Appeals Board, 
requesting t ha t  the appeal be dismissed as untimely s ta t ing,  !'On July 13, 
1987, I responded t o  a request from the Deputy Commissioner [o f  Education] 
Charles Marston, on the matter. (Copy attached) M r .  McCorrnackls appeal on 
behal f  o f  M r .  Stephenson has been f i l e d  some twenty-three months l a t e r  and i s ,  
a t  a minimum, twenty-two months l a te .  As such, I respec t fu l l y  request t h a t  
the Board dismiss t h i s  appeal f o r  being untimely ..." 
No response t o  t ha t  request was f i l e d  by M r .  Stephenson o r  h i s  representat ive. 

Based upon the foregoing, the Board voted t o  dismiss the matter, grant ing the 
D i rec to r ' s  request t ha t  the appeal be deemed untimely. 

THE PERSONNEL APPEALS BOARD 
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cc: Stephen J. McCormack 
SEA F i e l d  Representative 

\ Charles H. Marston, Deputy Commissioner 
Department o f  Education 

V i r g i n i a  A. Vogel 
D i rec tor  o f  Personnel 

DATED : August 30, 1989 


