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APPEAL x STERHEN TRITTER
March 13, 1989

On December 13, 1988, the Personnel Appeals Board, Commissioners Cushman and
Platt sitting, reviewed the memoranda filed in response to its order dated
September 22, 1988. The Board ruled that the scope of the appeal shall be
limited to issues relating to his non-selection to a vacant position, and
shall not include his original lay-off.

The Board further ordered that the Motion for Reconsideration, dated January
29, 1988, be granted t0 the extent that it requests an evidentiary hearing.

The Board shall reserve the issue of itsjurisdiction for decision following

the evidentiary hearing.

Parties shall receive notice of the hearing as soon as the Board's schedule
permits.
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September 22, 1988

By order dated January 13, 1988, the Personnel Appeal s Board di sm ssed
this appeal. M. Tritter has noved for reconsiderationof that order.

Areview of the record reveal s that on Septenber 4, 1987, M. Tritter
filed this appeal , alleging that the employer viol ated Per 302. 04 (Reenpl oynent
Wth a Departnent or Agency). M. Tritter alleges that the enpl oyer
sent M. Tritter a notice of |ayoff dated July 1, 1987. Thereafter,

M. Tritter applied for the vacant position that the col | ege adverti sed.

On Septenber 3, 1987, M. Tritter received a letter informng him of

his non-sel ection to the position. The appeal alleges that the employer
violated Per 302.04(a) by not giving M. Tritter preference over an original
appoi nt nent .

It is apparent that Mc. Tritter appeal s solely fromhis non-sel ectiori
to a vacant position, and not fromhis original layoff. The appeal docurent
itself alleges only a violation of Per 302.04, and an appeal fran M.
Tritter's layoff that was not filed until Septenber 4, 1987 woul d appear
to be untinely. See RSA 21-1:58, I.

M. Tritter's appeal dated Septenber 4, 1987 woul d appear to be
timely regarding the non-sel ection decision. However, it further appears
that M. Tritter may not have been a permanent enpl oyee at the tine that
the action conpl ai ned of occurred. Thus, the issue of the Board' s jurisdiction
nust be addressed, as RSA 21-1:58, | provi des for appeal s by any "permanent
enpl oyee. "

The Board shal | grant both parties 15 days from the date of this
order in which to file a nenorandumof | awon the issue of the Board's
jurisdictionto hear this appeal. Ether party nay al so address the
I ssue of the scope of the appeal. Neither party is required to file
a nenor andum

After receipt of all nenoranda, or follow ng the expiration of the
15-day period, the Board shall issue a further order inthis natter.
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APPEAL CF STEPHEN TRITTER

January 13, 1988

By Board order dated November 17, 1987, the Department of Postsecondary
Vocational-Technical Education was requested to provide information to the
Appeals Board relative to the appeal of Stephen Tritter, an employee of the
Vocational-Technical College at Nashua. That response was filed by Attorney
Claire L. Gregory, Esquire, of the Attorney General's Office on behalf of the
College.

Per 308.05 of the "Rules of the Department of Personnel" states, "an
appointing authority may lay off an employee within his department whenever
necessary by reason of abolition of a position, because of change in
organization, lack of work, insufficient funds, or like reasons...”

Upon review of the information submitted by both parties to the appeal,
the Board found that Mr. Tritter had been considered for the vacancy in the
newly reorganized electronic/mechanical technology area, and that he was not
chosen to fill the vacancy by virtue of his lack of qualifications in all the
for which the incumbent would be responsible. Part of the agency's decision
regarding Mr. Tritter's qualifications for the vacancy rested upon a review of
the appellant's college transcripts which included failure of a course in
applied mechanics and a physics class, and subsequent grades of C and D
respectively when the appellant retook those classes.

The Board found that Mr. Tritter was not laid- off by virtue of budget
constraints alone, but rather as a result of an agency reorganization. As
such, the agency was responsible for determining capacity for the vacancy.

Per 302.04 of the "Rules of the Department of Personnel” states, "Employees
laid off from an agency for not more than 3 years, as distinguished from
employees separated for cause or those voluntarily leaving their employment,
shall be given preference over original appointments within said agency. Such
former employees may be given preference over candidates for promotion when so
requested by the appointing authority.” In this instance, the appointing
authority did not find Mr. Tritter sufficiently qualified for the vacancy and
was, therefore, under no obligation to give him preference i n appointment.
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APPEAL (F STEPHEN TRITTER
January 13, 1988

Based upon the foregoing, the Board voted unanimously to dismiss the
matter, finding that the appellant had been the opportunity to reply to the
posting for the vacancy, had not been deemed sufficiently qualified to assume
the responsiblities of the vacancy in the electronic/mechanical technology
area, that the agency had exercised its prerogative in reorganizing and
determining subsequent lay-offs, and did not violate the "Rules" in chosing to
ulllhe vacancy in question with the original appointment of a more qualified
candidate.
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