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On September 25, 1991, the Personnel Appeals Board (McNicholas, Bennett and 
Johnson) reviewed the appellant 's  April 22, 1991 Motion fo r  Reconsideration of 
the Board's April 11, 1991 decision i n  h i s  appeal of an alleged v io la t ion  of 

i 
the Rules of the Division of Personnel (PART Per 302). 

A similar question had been raised i n  the Appeal of P ie r re  Planchet (N.H. 
Supreme Court Case No.  91-183) i n  which the appellant al leqed a violat ion of 
Per 302.02(c), when the Department of corrections f a i l e d  to  mst a l l  vacancies 
fo r  promotional purposes. - I n  the Planchet appeal, t he  Board-had found, i n  
par t ,  that: 

"...the appointing authority may e l e c t  t o  f i l l  a vacancy through t ransfer ,  
with o r  without the agreement of the employee t o  be transferred,  provided 
tha t  the Director of Personnel has c e r t i f i e d  t h a t  employee a s  meeting the 
minimum requirements of the  posit ion in to  which the employee w i l l  be 
transferred.. .,". 

On August 22, 1991, the Court declined t o  hear the Planchet appeal. Absent 
any addit ional guidance from the Court, the Board must apply the same 
rationale i n  deciding Mr. Walsh's request f o r  reconsideration. 

The Board continues t o  be of the opinion that  a Department o r  Agency may f i l l  
a posit ion by l a t e r a l  t ransfer ,  with o r  without the agreement of the employee 
t o  be transferred.  The appellant has offered no argument not a l ready raised 
and considered t o  persuade the Baord t h a t  its e a r l i e r  decision was 
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unreasonable or  unlawful. Accordingly, the Board voted unanimously t o  affirm 
its e a r l i e r  order and t o  deny the ins tan t  Motion fo r  Reconsideration. 

THE PERSONNEL APPEALS BOARD 

Robert J. 

\,- , cc: Virginia A. Vogel, Director of Personnel 
Stephen J. McCormack, SEA Field Representative 
Michael Brown, Esq., Department of Corrections 
Lisa A. Currier, Human Resource Coordinator, Department of Corrections 
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The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Bennett) 
met Wednesday, A p r i l  10, 1991, t o  consider the appeal o f  Daniel  Walsh, an 
employee o f  the New Hampshire Department o f  Corrections. 

M r .  Walsh, through h i s  representat ive the State Employeels Association, 
requested tha t  the Board render a decis ion on h i s  appeal wi thout  ev ident iary  
hearing pursuant t o  PART Per-A 202.04(a)(l), and t h a t  the Board issue the 
fo l low ing  order: 

CI "Whereas, the Department o f  Corrections has v i o l a ted  the Personnel Rules 
o f  the State o f  New Hampshire, PART Per 302.03(a), PART Per 302.02(c), and 
PART Per 302.05 (a) . 
"That the Department o f  Corrections vacate the pos i t i on  o f  Transportat ion 
Sergeant immediately and proper ly  post  and f i l l  the vacated p o s i t i o n  i n  
accordance w i t h  the Personnel Rules o f  the Sta te  o f  New Hampshire.I1 

Appellant Walsh argued t h a t  the Department o f  Correct ions1 decided t o  f i l l  the 
p o s i t i o n  o f  Transportat ion Sergeant by l a t e r a l  t ransfer ,  and a l leged t h a t  he 
had therefore been denied the opportuni ty t o  apply f o r  promotion t o  t ha t  
pos i t ion.  The Board does no t  agree. Both the Personnel Appeals Board and the 
Promotion Appeals Tr ibunal  have r u l e d  on the p ropr ie ty  o f  f i l l i n g  a vacancy by 
l a t e r a l  t ransfer ,  and post ing f o r  l l la tera ls  onlyll. [SEE: P ie r re  A. Planchet, 
Response t o  Appellantls Motion f o r  Reconsideration, P.A.S., A p r i l  3, 1991; 
Appeal o f  Michael Beadle (Docket i190-P-ll) , P. A. T. , A p r i l  3, 19911 

The appellant a lso argues t ha t  the l a t e r a l  t ransfer  v i o l a ted  Per 302.05(a), 
t ha t  a pos i t i on  may be f i l l e d  by an appoint ing au tho r i t y  by the t rans fe r  o f  a 
departmental employee from any p o s i t i o n  w i t h i n  the same labor grade t o  the 
vacant pos i t i on  upon w r i t t en  no t i ce  t o  the d i r ec to r  and approval by him as t o  
minimum qual i f i ca t ions.  The appel lant  has o f fe red  no reason f o r  the Board t o  
be l ieve t ha t  a person occupying a p o s i t i o n  o f  I1Sergeant1! would n o t  be deemed 
t o  meet the minimum qua l i f i ca t i ons  f o r  another p o s i t i o n  o f  "Sergeant11. 
Accordingly, the Board sees no reason t o  bel ieve the Department o f  Correct ions 

(-) was under any ob l iga t ion  t o  have the t ransfer red employee r e- c e r t i f i e d  as 
meeting the minimum requirements. 
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The appe l l an t  a l s o  contended t h a t  Tom Hogan, the  employee a l l eged ly  se lec ted  
t o  f i l l  the  vacant Transportat ion Sergeant  p s i t i o n ,  had never applied f o r  t h e  
vacant pos i t ion .  While t h a t  a l l e g a t i o n  may be t r u e ,  it has no bearing upon 
the  i n s t a n t  appeal. 

' L  j, 

"Per 302.05 (b) e s t a b l i s h e s  the  standard by which the  Board w i l l  judge 
appeals  r e l a t i n g  t o  t r a n s f e r s .  That sec t ion  e s t a b l i s h e s  t h a t  'It is t h e  
prerogative of management to  determine who and when employees a r e  to be 
t r a n s f e r r e d '  . While the  grammatical cons t ruct ion  may be awkward, the  
i n t e n t  seems c lea r .  The Board const rues  t h i s  language to give broad 
au thor i ty  to the  appointing a u t h o r i t y  [ i n  determining when to f i l l  
p o s i t i o n s  by l a t e r a l  t ransfer ] ."  (See: - Appeal of  Conservation Off icer  
David Lovequist, Personnel Appeals Board Order on Motion f o r  Rehearing, 
May 22, 1989)Per 302.05 of the  Rules of the  Division of Personnel 
addresses Transfer Within a Department or Agency. 

I n  cons idera t ion  of the  foregoing, t h e  Board voted unanimously to dismiss Mr. 
Walsh 's appeal. 

THE PERSONNEL APPEALS BOARD 

?&g& 
Mark J. Byif i  e tt 

cc: Vi rg in ia  A. Vogel, Director of  Personnel 
Warden Michael Cunningham, N .H . S t a t e  Pr ison 
Lisa  Cur r i e r ,  Human Resource Coordinator,  Dept. o f  Correct ions 
Stephen J. McCormack, SEA Fie ld  Representative 
C i v i l  Bureau - Attorney General 's Off ice 


