
PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

Date: February 4, 1991 

FROM : Mary Steele 

TO: Thomas F. Hardiman, Director of Field Operations 
State Employees' Association of N.H., Inc. 
163 Manchester Street 
Concord, New Hampshire 03301 

SUBJECT: Elizabeth Ward - Lay-off, Department of Transportation 
Docket #91-0-13 

Pursuant to your request dated January 24, 1991, the above-captioned 
appeal has been withdrawn. Please be advised that the Board's file on 
this appeal will be closed, and the matter removed from the Board's docket 
of appeals awaiting disposition and/or scheduling. 

The Board notes that the appeal has been withdrawn "without prejudice" 
and that the parties have reached a tentative settlement agreement. 

cc: Virginia A. Vogel, Director of Personnel 
Civil Bureau, Office of the Attorney General 
Karen A. Levchuk, Assistant Attorney General, Transportation Bureau 
Charles P. OILearyl Commisisoner, Dept. of Transportation 
Richard Williams, Human Resource Coordinator, Dept. of Transportation 
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APPEAL OF ELIZABETH WARD 
Department of Transportation 
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January 10, 1991 

By l e t t e r  dated October 22, 1990, Thomas F. Hardiman, SEA Director of Field 
Operations, f i l e d  an appeal on behalf of Elizabeth Ward, an employee of the 
Department of Transportation, concerning her conversion from full- time 
temporary to  part-time temporary s ta tus  i n  her position of Attendant I, and 
t h e  Department's refusal t o  pay her for  accumulated leave following a 
reduction i n  force. The appellant stated she was the most senior Attendant I 

,- -. a t  the Litt leton Rest Area, and had worked a s  a full- time permanent employee 
C; since June, 1989. 
I 

She further s ta ted that  the Department of Transportation 
had reduced the t o t a l  s taff  hours fo r  attendants a t  the Li t t le ton Rest Area 
from 120 per week t o  56 per week. The appellant, claiming that  there were no 
material fac ts  i n  dispute, asked tha t  the Board decide the matter without 
evidentiary hearing and order that :  

1. Ms. Ward, as the senior Attendant I a t  the Li t t le ton Rest Area, be 
7 allowed t o  maintain her full- time temporary position, a t  40 hours per 

week; , 

2. a l l  other l e s s  senior employees be given a l l  t he i r  accrued leave 
payoffs and they be allowed t o  divide the remaining hours tha t  a r e  
scheduled a t  the Li t t le ton Rest Area; and 

3. the Department of Transportation fu l ly  explain the rationale they 
followed t o  reach a decision that  adversely affected these employees. 

The appellant then requested that  the Board schedule a f u l l  public hearing on 
the matter i n  the absence of an order as  outlined above. 

On November 29, 1990, Assistant Attorney General Karen Levchuk f i l e d  the 
Departmentls response, arguing that  the Board does not have the authority t o  
issue such orders. Additionally, the Department argued tha t  Ms. Ward had not 
been."laid-offt1 o r  separated completely from s t a t e  service as defined by Per 
101.21 of the Rules of the division of Personnel, but had been scheduled t o  

) L~ work a reduced number of hours due to  budgetary constraints. The Department 
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asked t h a t  t he  Board summarily d i smis s  t h e  ma t t e r  or, i n  t h e  a l t e r n a t i v e ,  t h a t  
t h e  Board o rde r  t h e  appe l l an t  to s t a t e  with s p e c i f i c i t y  t h e  a u t h o r i t y  under 
which t h e  suggested o rde r s  were requested and under which they  could be  
granted.  

F i r s t ,  i n  response to the  a p p e l l a n t ' s  r eques t  for a d e c i s i o n  wi thout  an 
ev iden t i a ry  hea r ing ,  t h e r e  may n o t  be any m a t e r i a l  facts i n  d i s p u t e .  There 
are, however., too few f a c t s  a v a i l a b l e  upon which t h e  Board might make any 
informed d e c i s i o n  wi th in  the  l i m i t s  of its s t a t u t o r y  a u t h o r i t y .  Secondly, t h e  
a p p e l l a n t  has  asked t h e  Board to i s s u e  an  order which would provide  Ms.  Ward 
wi th  a guarantee of  fu l l- t ime temporary employment while o r d e r i n g  
s u b s t a n t i a l l y  reduced hours for t h e  o t h e r  a f f e c t e d  employees. To d a t e ,  none 
of the  correspondence between t h e  p a r t i e s  and t h e  Board i n d i c a t e  t h a t  any of  
t h e  o the r  a f f e c t e d  employees are aware of t h e  a p p e l l a n t ' s  proposed o r d e r ,  or 
t h a t  any of t h e  o t h e r  employees who would be a f f ec t ed  by t h e  propsed order 
h a s  f i l e d  a similar appeal  with t h i s  Board. F i n a l l y ,  a p p e l l a n t ' s  proposed 
o r d e r  e s s e n t i a l l y  would d i c t a t e  what l e v e l  of s t a f f i n g  the  Department of  
Transpor ta t ion  must adopt,  r e g a r d l e s s  of funding l e v e l s  or o t h e r  
cons ide ra t ions  which a r e  we l l  w i th in  management's d i s c r e t i o n .  Based upon t h e  
foregoing,  t h e  Board d e c l i n e s  to i s s u e  t h e  o r d e r  as reques ted ,  f i n d i n g  it 
l a c k s  the  a u t h o r i t y ,  under s t a t u t e  or admin i s t r a t i ve  r u l e ,  to  make such a n  
o r d e r  even i f  it were inc l ined  to d o  so. 

The Board, while d e c l i n i n g  to i s s u e  t h e  a p p e l l a n t ' s  requested order, also 
d e c l i n e s  t o  g r a n t  t h e  S t a t e ' s  W t i o n  t o  D i s m i s s .  The S t a t e  a rgues  t h a t  
"Lay-off" means t h e  complete s e p a r a t i o n  of a n  employee from t h e  state 
c l a s s i f i e d  s e r v i c e  f o r  a n  i n d e f i n i t e  per icd  by reason of  a b o l i t i o n  o f  
p o s i t i o n ,  change i n  o rgan iza t ion ,  l a c k  of work, i n s u f f i c i e n t  funds ,  or o t h e r  
reasons  o u t s i d e  t h e  employee's c o n t r o l  , tha t  d o  n o t  r e f l e c t  d i s c r e d i t  on him." 
The S t a t e  t h e r e f o r e  concludes t h a t  Ms. Ward was n o t  " la id- off" ,  b u t  was 
s u b j e c t  to a r educ t ion  i n  work hours  caused by budgetary c o n s t r a i n t s .  It is 
c l e a r ,  however, t h a t  M s .  Ward's c u r r e n t  par t- t ime s t a t u s  is a r e s u l t  of a 
mandated reduct ion  i n  force .  

RSA 21-I:46 provides ,  i n  p e r t i n e n t  p a r t ,  t h a t  "The personnel  a p p e a l s  board 
s h a l l  hear and dec ide  appea ls  as provided by RSA 21-I:57 and 21-I:58 and 
appea l s  of d e c i s i o n s  a r i s i n g  o u t  of a p p l i c a t i o n  of  t h e  r u l e s  adopted by t h e  
d i r e c t o r  of p r s o n n e l  . . . . " I f  i n  f a c t  Ms. Ward was a fu l l- t ime  temporary 
employee of t h e  Department of Transpor ta t ion  and had worked f o r  s i x  months 
p r i o r  to no t i ce  o f  t he  r educ t ion  i n  her  hours ,  t h e  Board b e l i e v e s  s h e  is 
e n t i t l e d  to b r ing  before  t h e  Board an  appeal  " a r i s i n g  o u t  of a p p l i c a t i o n  of 
t h e  r u l e s  adopted by the  director o f  p r s o n n e l "  [RSA 21-I:46]. 

I n  accordance wi th  Per-A 202 . O 1  (b) of t h e  Rules of t h e  Personnel  Appeals 
Board, t he  a p p e l l a n t ' s  n o t i c e  of  appeal  must " . . . s t a t e  t h e  a c t i o n  complained 
o f ,  and s h a l l  c o n t a i n  a d e t a i l e d  d e s c r i p t i o n  o f  why t h e  a p p e l l a n t  b e l i e v e s  t h e  
a c t i o n  was inappropr ia te .  " The Board, pursuant  to t h e  p rov i s ions  of  Per-A 
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202.01, hereby d i r e c t s  t h e  a p p e l l a n t  to provide  t h e  Board with a n  amended 
n o t i c e  of  appea l ,  which s h a l l  state s p e c i f i c a l l y  t h e  r u l e  which t h e  a p p e l l a n t  
b e l i e v e s  should be appl ied  i n  cons ider ing  h e r  appeal .  The a p p e l l a n t  may also 
f i l e  a n  amended reques t  f o r  d i s p o s i t i o n  wi thout  e v i d e n t i a r y  hear ing ,  provided 
t h a t  such r e q u e s t  addresses  t hose  concerns noted above. I f  t h e  a p p e l l a n t  
elects to propose an amended order, such r e q u e s t  must cite the  a u t h o r i t y  under 
which t h e  requested order  may be considered.  

The Department of   rans sport at ion s h a l l  p rovide  a memorandum of law, exp la in ing  
f u l l y  t h e  r a t i o n a l e  it h a s  employed i n  denying payment of accumulated l eave ,  
to t h e  e x t e n t  t h a t  such payment is l e g a l l y  al lowed,  f o r  employees s u b j e c t  to 
r educ t ion  i n  fo rce .  

The p a r t i e s  s h a l l  make t h e  r equ i r ed  s u b m i t t a l s  to t h e  Board, and to one 
another ,  w i th in  f i f t e e n  ca lendar  days  of  t h e  date o f  t h i s  order .  

,,.,--L'\ 
THE PERSONNEL APPEALS BOARD 

Mark J. ~ & n n < t t  

cc: Thomas F. Hardiman, SEA Director o f  F i e l d  Operat ions 
Karen Levchuk, A s s i s t a n t  Attorney General ,  Transpor ta t ion  Bureau 
V i r g i n i a  A. Vogel, Director o f  Personnel  


