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The New Hampshire Personnel Appeals Board (Wood, Johnson and Bany) met on Wednesday, 

September 16, 1998, under the a~~tliority of RSA 21-I:52, I, to hear the appeal of Sylvia Gale, an 

employee of the Department of Healtli and Human Services. Ms. Gale, who was represented at 

tlie hearing by SEA Field Representative Kate McGoveni, was appealing the D epartrnent ' s June 

12, 1998, request that she resign fioin her position as a member of the Board of Directors of the 

Neigllborhood Health Center for Greater Nashua (hereinafter "Center"). Douglas McNutt and 

John Wallace appeared on behalf of tlie Department of Health and H~unail Services. The appeal 

was heard on oral argument aiid offers of proof by the representatives of the parties. The record 

in this matter coiisists of pleadings submitted by tlie parties, orders aiid notices issued by the 

Board, and tlie audio tape recording of the hearing on the inerits of tlie appeal. 

The State asserted that the Board had no jurisdiction to hear Ms. Gale's appeal, arguing that RSA 

21-I:52 applies only to circumstances involving ". . .reiliunerative elective public office, or [ ] 

otlier employment.. ." Therefore, the State argued, because Ms. Gale receives no compensatioil 

for her service as a melnber of the Center's Board of Directors, she is not entitled to a hearing on 

the inerits of her appeal, or to any remedy under tlie provisions of RSA 21-I:52. 
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Ms. McGovem argued that Ms. Gale sllould not be deprived of the right to a hearing under RSA 

21-I:52 simply because she receives no compensation fsom the Neighborhood Health Center. On \ /' 
the merits of the appeal, Ms. McGovem argued that without evidence of a real and substantial 

I conflict created by Ms. Gale's service on the Center's Board of Directors, the Commissioner's 

I order for her to resign from that position violated the appellailt's rights to freedom of association, 

freedom of speech and due process. She aslted the Board to find that the appellant could not be 

deprived of those rights witllout proof of "a colnpellillg State interest." 

RSA 21-I:52 states, in pertinent part: 

"No einployee in the state classified seivice shall hold any reinunerative elective 

public office, or have othel- employmeat, either of whicl~ creates ail actual, direct 

and s~~bstantial conflict of interest with his einployine~lt, which coilflict caimot be 

alleviated by said elnployee abstaining fi-om actions directly affecting his 

classified employmeilt. Deteilniilatioil of such coilflict shall be inade by the 

persoimel appeals board after the parties are afforded rights to a hearillg pursuant 

to RSA 21-I:58. The burden of proof in establishiag such a conflict shall be upon 

the party alleging it. No action affecting said elnployee shall be talcell by the 

appointing a~ltllority beca~lse of such public office or othel- e~nploylnent until after 

a full hearing before and appl-oval of such action by the persolulel appeals board. 

If ail actual, direct and substantial coilflict of interest, wllich caimot be alleviated 

by absteiltioil by the emnployee, is found by the personnel appeals board, the board 

must approve any action proposed by the appointing a~~tl~ority; and the einployee 

shall be given a reasonable ainount of time to leave his public office or other 

einploymellt or otherwise end the conflict before the appointing a~~thority initiates 

that action." 

If the Board were to read the statute as na~rowly as the State has suggested, agencies would have 

almost unlimited authority to adopt policies regulating ail emnployee's activity outside of the 

work place, provided that the activity involved 110 coinpe~~sation for the elnployee. The Board 

, ' believes a more reasonable reading of RSA 21-I:52 views einployinellt in the larger context as an 
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"activity in whicll one engages or is einployed.'" Although Ms. Gale receives 110 coinpensation I 
for her worlc 011 the Center's Board of Directors, t11e Board considers 11er 10 years of service to 1 \ ,/ 

that organizatioil to be an activity coilteinplated by the language of RSA 21-I:52. Accordingly, 

the Board finds that it does have subject matter jurisdictioi~ to hear and decide Ms. Gale's appeal. 

I 
I The inaterial facts are not iiz dispute: 

I 

1. Ms. Gale has been einployed by the Depai-tment of Health and Huinan Sesvices for 

approxiinately eigl~teeil years. She is currently assigned to serve as a Child Protective 

Service Wol-ker Coordinator in the Special Investigations Unit of tlle Office of Fanily 

Services of tlle Departinellt orHealt11 and H u ~ n a ~ l  Services. 

2. Ms. Gale has served without colnpeilsation as a me~nber of tlle Board of Directors for the 

I Neigllborl~ood Health Center for Greater Nashua, for approxiinately tell years. 

3. As a health care provider, the Center has received fili~ding tl.11-ougll one or more bureaus 

I of the Department of Health and Humail Services; llowever, iloile of tlle fuilds have been . 

obtained through the Divisio~z for Childrea Youth and Families, the Division to which 
\ '3 

Ms. Gale is assigned. 

4. As a Child Protective Service Worlter Coordinator, Ms. Gale is not responsible for 

I reviewing, approving or rejecting fili~ding requests for tlze Neigl~borl~ood Health Center 

I for Greater Nasll~la, or for a~lditing any funds that the Center inay receive. 

1 5 .  Col~unissioner Terry Mort011 adopted a policy, effective November 20, 1997, entitled 

1 "Conflict of Interest with Department Einployment," the purpose of which was, ". . .to 
I 
I make DHHS einployees aware of laws and regulations relative to conflicts of interest, and 
I to prevent or eliiniilate potential conflicts of interest c a~~sed  by Depal-tineilt of Health and 

I Human Services employees' activities outside of the Depai-tinent." 

6. By letter dated JL~I I~  12, 1998, DHHS Adiniilistrative Policy Manager Susan Novalc 
: 
I 

I notified Ms. Gale that, "T11e deterlniaation has beell made that your service on the Board 

: 0 I Webster's New Collegiate Dictionary 
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of Directors, Neigl~boshood Health Center for Greater Nasl1~1a does create.. . a coilflict of 

interest or appearance of coilflict of iilterest." 

7. Ms. Gale was aslted to resign from the Board of Directors of the Neighborhood Health 

Center, and to notify the Office of Administration witl~in tell days that she had resigned. 

8. By letter dated July 1, 1998, Ms. Gale appealed that decision to Coininissioner Morton, 

who responded by letter dated Jilly 13, 1998, denying the appeal. In so doing, 

Coinnlissioiler Morton wrote, "We feel very stroilgly that the decisioils we make 

regarding our coiltract agencies - w11ic11 ones to ~LI I I~ ,  how much fillancia1 support to 

provide, where to expand or consolidate prograins - need to be objective and free from 

actual bias as well as the appearance of bias. The fact that a Departinelltal employee has 

a role in overall administratio of ail agency may i~lflueilce our decisioils one way or 

anotller. Liltewise, the presence of a Departmental employee on a Board may influence 

the decisions of otller Board meinbers about activities 1-elati11g to the Department even 

t l~ougl~ the Departnlental elnployee abstains fi-om voting on a particular issue. The fact 

that you are a well respected colleague and valued member of this Department maltes it 

even more liltely that our dealings with the local agency will not be free from bias and we 

do not find a basis for rescindi~lg the request that you resign from the Board of the 

Neigl~borlzood Health Ce~lter." 

Standard of Review 

RSA 21-152 places the burden upon the pasty alleging a conflict of interest to prove that ". . .an 

actual, direct and s~~bstantial conflict" of interest exists "with [an illdivid~al's] employment, 

whiclz conflict can not be alleviated by said employee abstaining from actions directly affecting 

his [or her] classified employinent." 

Decisioil and Order 

The Department of Health and H~unan Services' policy defines "conflict of interest wit11 l i s  or 

her employment" as mealling, "ally activity, regardless of remuneration, which creates an actual, 
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direct and substantial conflict of interest with a person's roles and respoilsibilities as an einployee 

i 3 
of the Department." The policy also defines the "appearance of a conflict of interesty' as meaning 

that, "the service or ineinbership by a11 employee of the Departmeat on the board of directors or 

other policy-malting, advisory or fund-raising coinmittee or task force of a provider agency 

would lead a reasonable person to co~lclude that sucl~ service creates a conflict of interest with 

tlze employee's roles and responsibilities as an emnployee of the agency." The State's "Code of 

Ethics for Executive Branch Employees"' defines a conflict of interest as, "a situation, 

circumstance, or fillancia1 interest which has the potential to cause a private interest to interfere 

wit11 the proper exercise of a public duty." 

Ms. Gale's position specification describes her duties as, ". . .su~pervising, assuring and 

coordiilating the iinpleineiltatioil of Children, Yo~ltlth and Fainilies program objectives at the 

district office.. ." to which she is assigned. The ccCl~aracteristic Duties and Responsibilities" 

listed on the class specification include the following: 

7 Provides supervision, training, and program coordination lo assigned Child Protective 
.--/ 

Service Wolker staff, Case Teclulicians, fainily case aides, and other staff in a district office 

I 
to assure tlle provision of Child Welfare Services. 

Assigns work to subordinate staff to coordiilate the appropriate distribution of the worltload. 

Conducts conferences and staff lneetings to info1111 staff of agency decisions, explain policy 

cl~aizges, and to resolve unit issues. 

Collects, ailalyzes and prepares data for Regional Adlninistrators for budgetary compliance 

purposes. 

Initiates inter-agency/coinin~liity developinent activities to enhance the provision of services 

to children. 

Evaluates the w o k  perfo'olna~lce of staff to detellniile colnpliailce wit11 assigned job 

respoasibilities. 

2 Exec~ltive Order 98-1 
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In order to co~lclude that Ms. Gale's service on the Ceilter's Board of Directors represents a 

/? \ . ,,' conflict of interest with her position as a Child Protective Service Worker coordinator, or the 

appearance of a conflict of interest, the agency needed to provide evidence that such service 

affects Ms. Gale's ability to carry out t l~e basic purpose and characteristic duties of her position. 

The Depal-tment failed to do so. 

111 his letter to Ms. Gale, Colnlllissioiler Morton explained his rationale for requiring her 

resignation from the Center's Board of Directors by saying that other persons responsible for 

making fulldillg decisions could be illfluellced by the fact that a well-respected colleague of 

theirs had "a role in overall administration" of the Neigl~bol-hood Health Center. He also 

suggested that decisio~ls made by the Neighborhood Health Center itself could be influenced by 

the fact that a Health and Humail Services employee was serving on the Board of Directors. 

The Board inaltes no specific fiildiilgs with respect to those co1wx-m raised by Colmnissioller 

Morton, except to the extent that ~leither sceilario i~lvolves a conflict of interest, or the 

appearance of a conflict of interest, 011 the appellant's part. Coinlllissioller Morton has asked Ms. 

Gale to abandon a decade-long coinmitinellt to her colnlnullity to allay his agency's concerns 

about how well others inside and o~ltside of the agency will carry out their own responsibilities. 

As well-founded as those concel-11s lnay be, they llave llothiilg to do wit11 Ms. Gale's ability to 

cany out her own d~~t ies  as a Child Protective Service Worlter Coordillator while serving on the 

Board of Directors of the Neigl~borl~ood Health Center. 

For the reasons set fort11 above, the Board found that Ms. Gale's service on Center's Board of 

Directors does not create a conflict of interest or the appearance of a conflict of interest as 

defined by the departinellt's policy, the State's Code of Ethics for Executive Brailch Employees, 

or the language of RSA 21-I:52. 
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Therefore, on all the evidence, argument and offers of proof, the Board voted unanilnously to 

GRANT Ms. Gale's appeal. 

THE PERSONNEL APPEALS BOARD 

cc: Virginia A. Lamberton, Director of Personnel 

Jolul Wallace, Department of Ilealtll and Human Services 

Douglas McNutt, Depa~l-tment of Health and Human Sel-vices 

Kate McGovern, SEA Field Representative 
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