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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

APPEAL OF JEAN SAMMS
Department of Revenue Administration
Docket #2006-D-003
January 10,2007

The New Hampshire Personnel Appeals Board (Wood, Casey and Bonafide) met in public
session on Wednesday, August 30,2006, under the authority of RSA 21-1:58 and Chapters Per-A
100-200 of the NH Code of Administrative Rules, to hear the appeal of Jean Samms, an
employee of the Department of Revenue Administration. Ms. Samms, who was represented at
the hearing by Attorney Peter Callaghan, was appealing her demotion, effective August 15,
2005, from Business Administrator III, salary grade 27, to Municipal Accounts Auditor, salary
grade24. Assistant Revenue Counsel Michael Williams appeared on behalf of the Department
of Revenue Administration.

Therecord of the hearing in this matter consists of pleadings submitted by the parties, notices
and ordersissued by the Board, the audiotape recording of the hearing on the merits of the
appeal, and documents admitted into evidenceas follows:

Department's Exhibits

A. Authorization of Limited Power of Attorney (admitted over Appellant's Objection)
C. OperationsCommittee Minutes, Monday, November 15,2004

D. Emails (2) |

E. Emails (4)

G. April 8,2003 Memo from Stanley R. Arnold to Division Directors

TDD Access: Relay NH 1-800-735-2964




I. Code of Ethical Conduct for State of New Hampshire Department of Revenue

Administration Employees

J. Confidentiality of Information Memorandum dated 1/29/04 to Department Employees
and Vendor Employees

K. Emergency Contact Informationand Annua Sign-Offsof Policies

N. August 12,2005 Letter of Demotion from Commissioner Blatsosto Jean Samms

Appdlant's Exhibits

3. "Refinancingin New Hampshireand the Real Estate Transfer Tax™ article written by
Stanley R. Arnold

4. Email message dated December 28,2004

7. RSA 21-J:14 (Lexdat print)

Thefollowing persons gave sworn testimony:
G. Philip Blatsos, DRA Commissioner
Stanley Arnold, former DRA Commissioner
BarbaraReid, former Assistant DRA Commissioner
Jean Samms, Appellant, Municipa Accounts Auditor

At the State's request, the witnesses were sequestered.

At the conclusion of the hearing, both parties submitted Requestsfor Findingsof Fact and
Rulings of Law. To the extent that those requests are consistent with the decision below, they
are granted; otherwise, they are denied.
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Narrative Summary

In November 2004, Governor-Elect John Lynch began forming atransitionteam in preparation
for assuming officein January 2005. Stanley Arnold, former Commissioner of the Department
of Revenue Administration was appointed to that team and approached Revenue Commissioner
Philip Blatsosabout allowing BarbaraReid, then the Department's Assistant Commissioner, to
serve on the team because of her experiencein budget preparation. Commissioner Blatsos
agreed-to permit Ms. Reid to work on the transition team, but decided to suspend her dutiesas
Assistant Commissioner, as he felt it would represent a conflict for her to servein both
capacities. At aregular OperationsMeeting held in the Department of Revenue Administration
on November 15,2004, the Commissioner informed staff of the changein Ms. Reid's duties. He
aso indicated that if anyone from the Transition Team contacted DRA for information, those
requests should be submitted to the Commissioner's office to ensure that the Department " spoke
with onevoiceand got it right." Accordingto the minutesof the meeting, the Commissioner
aso informed staff that although he might assign someoneto respond to requestsfrom the
transition team, that person would be notified in advance of such assignments. He aso informed
staff that he wasto be notified about al direct contact with the Transition Team, and those
contactsshould be recorded. AlthoughMs. Sammswas not present at the November 15™
meeting, she did receive and read the minutes.

Between mid-November 2004 and January 2005, Commissioner Blatsosand Mr. Arnold spoke
frequently, and the Commissioner allowed Mr. Arnold to receive copies of the some of the same
reports that the Department provided as a courtesy to the legislature. On December 28,2004,
Commissioner Blatsos emailed areport to Mr. Arnold that included revenueforecasts. Inhis
message, Mr. Blatsoswrote, ""Here are some of the base sheets, they are good to get a broad ook
but-there are still some problems. Jeanneis out till tomorrow and she did thefirst cut and we
need to go over that informationtomorrow. | will follow up with any corrections....” (Blatsos
Exhibit 4)

The following morning, Ms. Samms sent Mr. Arnold an email with various reports attached. In
her email, Ms. Samms wrote, " Some reports (refund, revenue and forecast) update automatically
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every month so | don't have those specifically for November. Thetrend, business, rett and
tobacco arefor November. If youwould like, | can send a paper copy of the refund, revenue and
forecast reportsfor November. I'm assuming that thiswas cleared with Phil, he never mentioned
ittome™" (State's Exhibit D)

Mr. Arnold's December 29,2004 email response to Ms. Sammsread, ' Jean, Thanksfor the
reports. Phil sent me some 'reports’ also, but pretty bare bones. | didn't specifically ask him for
thereportsfrom you and | don't plan on even letting him know what | now have. His'reports
raise enough questionsfor meto ask. Thesereportswill allow meto confirm hisanswers. |
never want to get you into trouble, but if anything wereto happen | assure you the governor
would stepin at my request.”" Ms. Samms responded, " That's good enough for me."

In the ensuing months, throughout the transition, after Ms. Reid's resignation, and after
Governor Lynch's inauguration, Ms. Samms continued sending reportsto Mr. Arnold without
consulting Commissioner Blatsos or obtaining his permission. On April 13,2005, Ms. Samms
sent Mr. Arnold an email concerning' March reports,” writing, “I’m not sure if you want these or
not. Just finished them thismorning." Mr. Arnold replied by email on April 14,2005, writing,
""Jeanne, Thanksfor the reportsand | hope you haven't gotten into troublefor sending them to
me. If anything happensyou let me know immediately. | would appreciateit (if you are ableto)
send me the samedaily reportsyou did last month until the end of this month. Thank you so
much. Stan." Ms. Sammsreplied afew minuteslater, writing, " There have been subtle
commentsbut nothing outright, so | guessi'm ok. | will continueto send them (if | don't
forget)!" (State's Exhibit E)

In April 2005, Commissioner Blatsosreceived arequest from the Governor's Budget Director
for areport on thereal estatetransfer tax. Commissioner Blatsos did not recall sending that
report or authorizing the rel ease of that report. When Budget Director Dolan provided a copy of
an earlier report as an example of what he was |ooking for, Commissioner Blatsosrealized that
someonein the officewas sending out reportswithout his knowledge, and without a review by
his officeto determinewhether or not the reportswere confidential.
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Commissioner Blatsosbelieved that there had been inappropriate contact and an exchange of
information between current and former department employees. Commissioner Blatsos
requested information from the Office of Information Technology concerning outgoing emails,
and discoveredthat there were anumber of emails with reports attached that Ms. Samms had
sent to Mr. Arnold. Commissioner Blatsosal so requested an investigation by the Attorney
Generd's Office. On June 6,2005, Ms. Samms was suspended with pay pending the outcome of
that investigation.!

On August 9,2005, following the investigation, Commissioner Blatsosmet with Ms. Samms and
her attorney to review the investigativefindings and recommendationsand review optionsfor
disciplinary action. By letter dated August 12,2005, citing Per 1001.07 of the Rules of the
Division of Personnel, Commissioner Blatsosinformed Ms. Samms that she was being demoted
for willful violation of the Department of Revenue Administration's Code of Ethical Conduct
and Confidentiality of Information Memorandum.

Position of the parties.

Attorney Callaghan admitted that Ms. Samms released various reportsto Mr. Arnold, but argued
that the reportsdid not contain individual taxpayer informationand were not confidential, as
described by either RSA 21-J:14 or the agency's Code of Ethical Conduct. Attorney Callaghan
argued that M's. Samms had sent similar reportsto othersin the past, and that no one had ever
suggested that the information was confidential. Ms. Sammstestified that she was operating on
instructionsgiven to her on November 12,2004, by BarbaraReid, who was then the Assistant
Revenue Commissioner. Ms. Sammsindicated that Ms. Reid had told her that Commissioner
Blatsos had authorized the rel ease of those reports. Ms. Samms testified that she continued to
send reportsto Mr. Arnold in accordance with Ms. Reid’s instructions.

Attorney Callaghan argued that Ms. Samms committed no offense that warranted her demotion,
and that if her conduct constituted aviolation of the law or the Department's Code of Ethical

' The Board received no direct evidence concerningthe conduct of the investigation, the investigativefindings, or
theinvestigators or Attorney General's recommendationsfor disciplinary action.
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Conduct, the violation was not intentional. Attorney Callaghan argued that the letter of demotion
itself wasflawed, inthat it failed to apprise the appellant of the specific offensesfor which she

was being demoted.

Attorney Williamsargued that Ms. Samms violated the Department's Code of Ethical Conduct
by releasing information gathered by the Department without first submittingit to the
Commissioner or the Commissioner's designeefor review to determinewhether or not that
informationwas confidential. Attorney Williamsargued that Ms. Samms knew the extent of her
authority, asindicated by her signatureon the" Limited Power of Attorney" presented as
Department's Exhibit A, and that Ms. Sammsknew that on November 15,2004, Commissioner
Blatsos had suspended Ms. Reid's authority within the Department of Revenue Administration
while Ms. Reid was serving on the transitionteam. He argued that Ms. Reid did not havethe
authority as Assistant Commissionerto determinewhich recordswere or were not confidential,
and that any directive she may have given on November 12,2004 concerningthe rel ease of
informationto the transitionteam would have been superceded by Commissioner Blatsos
instructionsto staff on November 15,2004, that they wereto refer any direct inquiriesfrom any
member of thetransitionteam to the Commissioner's office.

Standard of Review

In accordancewith the provisionsof Per-A 207.12 (b) of the NH Code of AdministrativeRules
(Rules of the Personnel Appeals Board), in order to prevail on appeal, the appellant must prove
by a preponderanceof the evidencethat: “(1) Thedisciplinary action was unlawful; (2) The
appointingauthority violated the rules of the division of personnel by imposing the disciplinary
action under appedl; (3) Thedisciplinary action was unwarranted by the alleged conduct or
faillureto meet the work standard in light of thefactsin evidence; or (4) Thedisciplinary action
was unjust in light of the factsin evidence."
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Discussion of the Evidence

The evidencereflectsthat Ms. Samms sent severa reportsto Mr. Arnold, both in his capacity as
amember of the Governor-Elect'stransitionteam, and in his capacity as a lobbyist for the Rath
Law Firm after the Governor's I naugurationin January 2005. Despite Ms. Samms' assertionthat
she believed she was operating on instructionsthat she received from Assistant Commissioner
BarbaraReid on Friday, November 12,2004, Commissioner Blatsos madeit clear in the
operations meeting held on November 15,2004 that all communicationsfrom the transitionteam
wereto be directed through hisoffice. Ms. Samrns admitted that she recelved and read a copy of
the minutes of that meeting, and the Board found that the instructions from the Commissionerin

that regard were unequivocal.

Ms. Sammstestified that the informationshe provided to Mr. Arnold was similar to information
she had provided in the past to others outside the department, and that the reports were not
confidential. Attorney Callaghanreferredthe Board to RSA 21-J:14, IV which saysthat,
“...records and filesdeemed confidential and privileged under this section shall not include
records or filesrelated to the followingareas of the department's activities... (b) Tax related
statistics, reports, summariesor other date prepared by the department which do not identify, or
permit identification of, particular tax returns, reports, or related documents.” The question of
whether or not the information disclosed by Ms. Samms could or should be deemed confidential

dependson how and by whom such determinationsare made.

The Department of Revenue Administration's™ Code of Ethical Conduct,” Section 6 C states,

" All requestsfor public records should be directed to the Commissioner or his/her designeewho
shall determine whether the requested documents are public records in accordancewith RSA 21-
J14." That same message was reflected in the minutes of the operations meeting held November
15,2004, in which Commissioner Blatsosindicated that all contact with members of the
transitionteam should be recorded, and that any request for information should be forwarded
through his office.
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Ms. Sammstestified that there was nothing confidential in the reports she was sending to Mr.
Arnold so it never occurred to her that she might be violating the Code of Ethical Conduct or the
Confidentidity of RecordsMemo. She aso testified that she saw no reason to obtain the
Commissioner's permission to release various reportsto Mr. Arnold as she had already received
permissonfrom Ms. Reid. Ms. Samrnstestified that if she had gone directly to the
Commissioner about releasing the records, "'he would have said fine."

Thereis nothing in the email message between Ms. Sarnrns and Mr. Arnold to suggest that
Commissioner Blatsos"' would have said fine' to information being transmitted directly from Ms.
Sammsto Mr. Arnold without the Commissioner’s express permission. First, as soon as Ms.
Reid was appointed to the transition team, Commissioner Blatsos declared a conflict of interest
and suspended her authority. The Commissioner directed all employeesto record any direct
contact fiom thetransitionteam. The Commissioner specifically directed employeesto route
any inquiriesfiom the transitionteam to the Commissioner's office. Asthe meeting minutes
reflect, " The Commissioner advised that he might assign someoneto respond [to requestsfrom
the trangition team], that person will be notified in advanceif assignedto take care of different
tasks."

At 5:00 p.m. on December 28, 2004, Commissioner Blatsos sent Mr. Arnold some revenue
spreadsheets, informing him that the information included ' some of the base sheets." The
Commissioner wrote, " Jeanne is out till tomorrow and she did thefirst cut and we need to go
over that information tomorrow. | will follow up with any corrections.” Although it is apparent
that Commissioner Blatsos expected Ms. Sammsto assist him in preparing informationfor the
transitionteam, thereis nothing authorizingMs. Sammsto respond directly to requestsfiom the
transitionteam, nor istherean invitationto Mr. Arnold to request information directly fiom Ms.
Sammes.

At 11:03 am. thefollowi ng day, Ms. Sammsemailed a number of reportsto Mr. Arnold.
Commissioner Blatsos was not copied on that email. Instead, Ms. Samms sent Commissioner
Blatsosthe samereportsin a separateemail. Although Ms. Samms claimed to be certain of her
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authority to send those reportsto Mr. Arnold, her email to Mr. Arnoldssaid, **I'm assuming that
thiswas cleared with Phil, he never mentionedit to me"

Mr. Arnold replied by email that Commissioner Blatsos had sent Mr. Arnold some "' pretty bare
bones” reports. Mr. Arnold went onto say, 'l didn't specifically ask him for the reportsfrom
you and | don't plan on even letting him know what | now have. His'reports raise enough
guestionsfor meto ask. Thesereportswill allow meto confirm hisanswers." If, as Ms. Sarnms )
testified, she was certainthat Commissioner Blatsos had, or would have, approved arequest to
providetheinformation she was providing to Mr. Arnold, there would have been no reason for
her to question whether or not her activity "was cleared with Phil." Similarly, there would be no
reason for Ms. Sammsto ask that questionif shetruly believed she was operating under
legitimatedirectivesthat she had received from BarbaraReid on November 12,2004 before Ms.
Reid's duties as Assistant Commissioner were suspended by Commissioner Blatsos on
November 15,2004.

When guestioned during the hearing by the State's attorney about the email exchange, Ms.
Sammstestified that Mr. Arnold's comment that, "'l never want anythingto happento you...”
referred smply to her ongoing friendshipwith Mr. Arnold. The Board found that testimony less
than credible, given both the content of the email and Mr. Arnold's admissionthat he had no
intention of |etting Commissioner Blatsos know what informationand what reportsMr. Arnold
had obtained. Mr. Arnold wrote, "'l never want to get you into trouble, but if anythingwereto
happen | assure you the governor would step in a my request.” Ms. Samms responded by email,
stating, "Ok. That's good enough for me."

On al theevidenceand argument offered by the parties, the Board madethe following findings
of fact and conclusionsof law:

Facts

1. Inher capacity as Business Administrator IIT, Commissioner Blatsosauthorized Ms.
Sammsto approve and sign payment vouchers, travel vouchers, requisitions, agency
orders, field purchaseorders, transfer of appropriations, transfer of expense, payroll

Appeal of Jean Samms
Docket #2006-D-003
Page 9 of 14



)
N

formsand airport parking authorization. Ms. Samms was not authorized to determine
which records should be deemed confidential.

. Asan employeeof the Department of Revenue Administration, Ms. Sammswas subject

to the permissions and prohibitionsoutlined in RSA 21-Jand the Department of Revenue
Administration's Code of Ethical Conduct and Confidentiality of Information
Memorandum.

. On November 12,2004, BarbaraReld instructed Jean Sammsto send various reportsto

Stanley Arnoldfor use by the Governor-Elect's transitionteam. Ms. Samms received no
such instructionor permission from Commissioner Blatsos.

. On November 15,2004, Commissioner Phil Blatsosinformed his senior staff that in

order to avoid a conflict of interest, he had suspended Ms. Reid's authority as Assistant
Commissioner while Ms. Reid was serving on the transitionteam.

. The Commissioner's decision concerning Ms. Reid's role wastransmitted in minutes

from the Operations Meeting held on November 15,2004.

. Inthe November 15,2004 meeting, Commissioner Blatsos directed staff to submit any

requestsfor informationfrom the transition team to the Commissioner's office for
response. Commissioner Blatsosalso directed staff to record any contacts made directly
by members of thetransition team.

. Ms. Samrnsreceived and read the minutesof the November 15,2004 meeting, and

requested that she be allowed to attend future Operations Meetings.

. On December 28,2004, Commissioner Blatsosemailed two spreadsheetsto Mr. Arnold,

promisingto follow-up with additional informationat alater date after reviewing the
information with Ms. Sammes.

. On December 29,2004, Ms. Sarnmssent reportsviaemail to Mr. Arnold without

advising Commissioner Blatsos of what she had sent, without requesting Commissioner
Blatsos permission to send additional reports, and without recording that she had been
contacted directly by a member of thetransitionteam, in direct contravention of
directionsgiven by Commissioner Blatsosat the November 15,2004 Operations
Mesting.

10. In her December 29,2004 emiail to Mr. Arnold, Ms. Samms asked whether or not Mr.

Arnold's requestsfor information had been ™ cleared” by the Commissioner.
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11. Mr. Arnold replied that he had not specifically asked Commissioner Blatsosfor reports
from Ms. Samms and had no intention of |etting Commissioner Blatsos know what
information Mr. Arnold had obtained from Ms. Samms.

12. Ms. Samms continued sending reportsto Mr. Arnold without Commissioner Blatsos
knowledgeor consent until at least April 14,2005.

13. In an email to Ms. Sammsdated April 14,2005, Mr. Arnold wrote, " Thanksfor the
reports and | hope you haven't gotten into any troublefor sending them to me. If
anything happensyou let me know immediately. | would appreciateit (if you are ableto)
send me the same daily reports you did last month until the end of this month.”" Ms.
Sammsreplied, "' There have been subtle comments but nothing outright, so | guess!'m
ok. | will continueto send them (if | don't forget)!"

14. In April 2005, with assistancefrom the Office of Information Technology, Commissioner
Arnold discovered that Ms. Samms had been communicating directly with Mr. Arnold at
the Rath Law Office, and that information and reports had been releasedto Mr. Arnold
without the Commissioner's knowledge or consent. Commissioner Blatsos requested that
the Attorney General's Office conduct an investigation for possible violation of the
Department's Code of Ethics and Confidentiality Memo.

15. On June 6,2005, Ms. Sammswas placed on administrative suspension with pay pending
the outcome of the Attorney General's investigation.

16. A meeting was held with Ms. Sarnms and her attorney on August 9,2005 to review the
evidence supporting disciplinary action.

17. On August 12,2005, Ms. Sarnms was advised in writing that she was being demoted
from Business Administrator IV to Municipa Auditor for violating the Department's
Code of Ethics and Confidentiality Memo.

Conclusions

A. Employees of the Department of Revenue Administration'are subject to the provisionsof
the Code of Ethical Conduct for State of New Hampshire Department of Revenue
Administration Employees which states at Section 2, A (3), "' Each employeeisrequired
to know the Code of Ethical Conduct and rules contained herein; to seek information
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from his/her director, the director's designee or the Commissioner in case of doubt or

misunderstandingasto their application."

. Section2 A (2) of the Code of Ethical Conduct for State of New Hampshire Department

of Revenue Administration Employeesstates, " The Code is not to be considered all-
inclusive. Theabsence of a specific published rule of conduct does not mean nor imply
that any act of misconduct tending to discredit an employeeis condoned or permissibleor

would not resultin disciplinary action, up to and including termination."

. Recordsthat Ms. Sarnms provided to Mr. Arnold are described by RSA 21-J:14, IV,

which states, in pertinent part, " The records and files deemed confidential and privileged
under this section shall not include records or files related to the following areas of the
department's activities: ... (b) Tax related statistics, reports, summariesor other data
prepared by the department which do not identify, or permit identificationof, particular
tax returns, reports, or related documents.”

. In accordance with Section 6 C of the Code of Ethical Conduct for State of New

Hampshire Department of Revenue AdministrationEmployees, only the Commissioner
or the Commissioner's designeeis authorized to determine which records would. identify,
or permit identification of, particular tax returns, reports, or related documents. "All
requestsfor public records should be directed to the Commissioner or his/her designee
who shall determinewhether the requested documents are public records in accordance
with RSA 21-J:14." [Code of Ethical Conduct]

. Inher role as Assistant Commissioner, BarbaraReid could not independently determine
 whichtax records or reports were or were not confidential, unless authorizedto do so by

the Commissioner under the authority of RSA 21-J:4, II, which states, " The assi stant

commissioner [of the department of revenue administration] shall perform such dutiesas
are assigned by the commissioner. The assi stant commissioner shall assumethe duties of
the commissioner in the event that the commissioner is unablefor any reasonto perform

such duties."

. The August 12,2005 letter of demotion that Commissioner Blatsosissued to Ms. Samms,

which citesthe Rules of the Division of Personnel, the Code of Ethical Conduct, and the
Confidentidity of Information Memorandum, providessufficientand fair noticeto Ms.
Sarnms of the basisfor her demotion under the provisionsof Per 1001.07 (@), which
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authorizes an appointing authority to demote an employee: **(1) In lieu of termination;
(2) Pending the outcome of an investigation of alleged criminal wrongdoingwhichisin
conflict with the assigned duties of the employee'sposition; or (3) For offensesincluding,
but not limited to: a. Failureto meet any work standard...”

Decision and Order

On a preponderanceof the evidence, the Board found that the demotion was lawful and did not
violatetherulesof the Division of Personnel. The Board found that demotion was warranted by
the appellant's offense, particularly in light of the fact that Ms. Samrnsviolated the Department's
Code of Ethical Conduct and Confidentiality of Information Memorandum, and disobeyed the
Commissioner's explicitinstructionsabout contact with the transition team by communicating
directly with Mr. Arnold and releasing reportsto him without first advising the Commissioner or
alowing the Commissioner an opportunity to determine whether or not the information should
be deemed confidential. Finally,inlight of thefactsin evidence, the Board found that the
disciplinary action just. Under the provisions of the Department's own Code and the Rules of
the Division of Personnel, the Department of Revenue Administrationwas authorized to take
disciplinary action up to, and including, Ms. Samms' dismissal.

RSA 21-1:58, |, provides, in pertinent part, "'In all cases, the personnel appeal s board may
reinstate an employee or otherwise change or modify any order of the appointing authority, or
make such other order asit may deem just.” Inthisinstance, the Board did not believe there
were sufficiently mitigating circumstancesto warrant reinstatement to the appellant's former
position, or modification of the order of the appointing authority.

Therefore, for all the reasons set forth above, the Board voted unanimously to DENY Ms.
Sarnms appeal and to affirm the Department's decisionto demote her from Business
Administrator ITI to Municipa Auditor.
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NEW HAMPSHIRE PERSONNEL APPEALSBOARD

/s/

PATRICK WOOD, CHAIRMAN

/s/

JOSEPH CASEY, COMMISSIONER

/s/

PHILIP BONAFIDE, COMMISSIONER

cc.  KarenLevchuk, Director of Personnel, 25 Capitol St., Concord, NH 03301
Michael Williams, Assistant Revenue Counsel, Department of Revenue Administration,
45 Chenell Drive, Concord, NH 03301
Peter G. Callaghan, Preti, Flaherty, Beliveau & Pachio, PLLP, 57 North Main St., PO
Box 1318, Concord, NH 03302-1318
Senior Assistant Attorney General Michael K. Brown, Department of Justice, 33 Capitol
St., Concord, NH 03301 -
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