
NHOOP NOVl  ?igg ~n:!~ 1 :jl 

TEK: STATE OF NEW JXMJ?S= 

SUPREME COURT 

In Case No. 98-078, Appeal of Claude Allard, the court upon 
November 16, 1999, made the following order: 

Having considered the briefs and oral arguments of the 
parties, the court concludes that a formal written opinion is not 
necessary for the disposition of this appeal. The burden of 
proof is upon the petitioner to show that the order of the 
personnel appeals board (board) is clearly unreasonable or 
unlawful, and all findings of the board upon all questions of 
fact properly before it are deemed prima facie lawful and 
reasonable. RSA 541:13 (1997). The board determined that 
professional activities, institutional activities, and experience 
as division chairperson or department head are not applicable in 
calculating the fifty-five professional credits necessary to meet 
the minimum certification requirements in this case. The 
petitioner has failed to demonstrate on appeal that this 
determination is unjust or unreasonable. Cf. N.H. Admin. Rules, 
Per 405.01 (a) , 1101.02 (h) . In light of this determination, we 
agree with the State that under the circumstances of this case, 
the board was not required to hold a further evidentiary hearing. 
Accordingly, the decision below is affirmed. 

Affirmed. 
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APPEALS OF: 
Claude Allard 
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David St.  Cyr 
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Department of Postsecondary Technical Education 

June 15 ,1995  

The New Hampshire Personnel Appeals Board (McNicholas, Johnson and Rule) met Wednesday, 

May 3, 1995, under the authority of RSA 21-158, to hear oral argument on the State's motions 
to dismiss the above-captioned appeals, and the appellants' requests for disposition of these 
appeals without evidentiary hearing. Michael C. Reynolds, SEA General Counsel, appeared on 
behalf of the appellants. Assistant Attorney General William C. McCallum appeared on behalf 
of the Department of Postsecondary .Technical Education. During the course of the hearing, 
the parties agreed that any documents being offered by either party could be admitted into the 
record as exhibits without objection. 

The appellants, former employees. of the New Hampshire Department of Postsecondary 
Technical Education who were laid off from their positions, were appealing the ~ e ~ a r t m e n t ' s  

I refusal to allow them to bump into positions for which they might qualify in any of the other 

colleges or institutions in the system, other than the colleges from which they were laid-off.  

The State contended that each of the colleges and the technical institute are separate "divisions" 

of the Postsecondary Technical Educational System, and that under the provisions of Per 1002 

of the Rules of the Division of Personnel, effective April 27, 1992,laid-off employees eligible 
:. . . 

to bump are limited to bumping within their own division. 

Mr. McCallum stated that i t  has been the constant practice and understanding of the 
department that each college functions separately. Each of the professors is responsible for  
establishing a curriculum, so that similarly titled courses in two different colleges might have 
very different instructional programs. He argued that the department's "clients" are tuition- 
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paying students, and that if employees1 were permitted to bump between colleges, students 
could be subjected to a change in instructional staff d,uring the course of a semester. Mr. 

I McCallum also argued that it would be fundamentally unfair for a college which was meeting 
I .  its revenue projections to be forced to accept staff as a result of a lay-off from another college 

which was not meeting its revenue projections. 
I 

RSA 188-F:2, establishing the Department of Postsecondary Technical  ducati ion, states: 

"There shall be a department of postsecondary technical education which shall be 
governed by a board of governors. The department shall be a state agency and shall 
consist of the office of the commissioner, the New Hampshire technical institute, the 

6 technical colleges, and the police standards and training council." 

Mr. McCallum argued that although RSA 188-F does not specifically define the colleges, the 

technical institute or Police Standards and Training as separate divisions of the Department 

of Postsecondary Technical Education, their functions within that department, as well as their 
internal organization, are consistent with the definition and description of "division" appearing 
in RSA 21 - G:5 VII: 

"'Division' means the principal unit within a department, which is directly responsible 
to the department level and is concerned with related major functional programs and 
activities." 

Mr. McCallum argued that each of the institutions within the Department of Postsecondary 
Technical Education serves a different client population, tailoring their programs to meet the 
business needs of the geographic region in which the college is located. As  an example, he 
compared the programming at  the college in Berlin, which is principally intended to meet the 
needs of the tourism and forestry industries, to the type of technical training and education 

1 offered at the college in Nashua, which is more specific to business and manufacturing. Mr. 

McCallum noted that although they are not statutorily defined as divisions, each of the colleges 
is listed separately by name in RSA 188-F,  each has an hdividual  line in the budget, and each 

has its own revenue sources in addition to State funding. Mr. McCallum argued that each 
institution manages its own revenue sources, independently seeks appropriate accreditation, 

and develops programs to meet the specific needs of the region. He explained that if revenue 
projections for  any one of the colleges is not met, i t  is up to that college to reduce costs by 

adjusting the programming, and in some instances, laying-off employees from those programs. 

Mr. McCallum argued that administration for each of the institutions is also consistent with 
the statutory definition and description of divisions. RSA 21-G:6 I1 (a) states, "The principal 

unit of the department shall be the division; and each division shall be headed by a director." 

Not all employees of the Department of Postsecondary Technical Education are 
academic personnel. 
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RSA 21-G:8 provides for the appointment of an unclassified employee to serve as the director 
of a division. 

"Division directors shall serve terms of 4 years. Such terms shall end on March 31 of an 

even-numbered year. Initial terms for some directors may be for approximately 2 years 

so that the terms of one-half of the directors will end one year after a commissioner's 

term commences and one half 3 years after that date." (RSA 21-G:8 IV) 

"Each commissioner shall nominate for appointment by the governor, with the consent 
of the council, each division director within his department, for all departments 
established after July 1,  1983, except as otherwise provided by law. Each division 
director shall be an unclassified employee." (RSA 21- G:8 11) 

Mr.McCallum argued that appointment of the presidents for the colleges and technical institute 
is also consistent with the statutes describing organization of executive branch departments. 
He said that the college and technical institute presidents, as well as the Director of Police 

Standards and Training are unclassified employees appointed by the Governor and Council. for 
a term. RSA 188-F:8 states the following: 

"Presidents of the Institute and Colleges. The commissioner shall nominate, subject to 
approval by the board of governors, a president of the technical institute and presidents 

of the 6 technical colleges who shall be confirmed by the governor and council. 
Presidents shall be qualified by education and experience and shall serve at  the pleasure 

of the board of governors." 

Mr. Reynolds argued on behalf of the appellants that the colleges within the De artment of P 
Postsecondary Technical Education are not separate, statutorily defined divisions, in spite of 
any similarities which the colleges might have with legislatively created divisions of a 
department or agency. Mr. Reynolds argued that there are also su'bstantial differences between 
statutorily created "divisions" and the colleges established within the Postsecondary Technical 
Education System. He argued that the most notable difference was that division directors are 
unclassified employees, appointed for a four year term, whereas the presidents of the colleges 
and the technical institute are unclassified employees who serve "at the pleasure of the board 
of governors." [RSA 188-F:8] Mr. Reynolds also argued that geographic location, different 
educational missions and separate funding were insufficient reasons to find that the colleges 
are actually "divisions" for  the purposes of lay-off and bumping. He asked the Board to 

compare the Department of Postsecondary Education with the Division of Mental Health, 

which has offices and institutions in diverse geographic regions, serving very different client 
populations, and operating as separate and distinct budgetary units. He contended that in spite 
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of the obvious differences between the work performed by various units of that division, all 
of those units are part of the same statutorily created division. 

Mr. Reynolds argued that while any lay-off is potentially disruptive, the possibility of 
disrupting services provided to students by changing faculty during a term was irrelevant to 
the question of whether or not the colleges should be considered separate divisions of the 
Department of Postsecondary Technical Education for the purposes of bumping by laid-off 
employees. Furthermore, Mr. Reynolds argued that any possible disruption would be minimized 
by the requirement that an employee wishing to bump another employee within the department 

would have to be certified as meeting all the minimum qualifications for the position into 
which the more senior employee wished to bump. 

H e  argued that differences in programming between colleges was a certification issue, not a 

bumping issue, and that if an employee was not cpalified' to teach in a particular discipline or 
curriculum, he or she would be prohibited from bumping on that basis. Mr. Reynolds also 

argued that while lay-off and bumping may create a hardship for the employer, there is an 

even greater hardship for the laid-off employee. 

Mr. Reynolds argued that the case must be decided on the plain language of the statutes and 

the plain language of the Rules. The Board agrees. 

Much of the State's argument relies upon the independence of each college in funding its 

programs, and in determining when a program should be modified or eliminated. The Board 
reviewed the exhibits offered by the State entitled "Department of Postsecondary Technical 
Education - A. Statutes Establishing Board of Governors and Department of Postsecondary 

Technical Education RSA 188-F, particularly with regard to funding schemes and transfer' of 
funds within and between PAU's. 

I 

RSA 188-F:14 states: 

"The department shall submit an operating budget based on program appropriation units 

or other budgetary units required by the general court. Each institution of the 

department and the commissioner's office shall be considered a separate budgetary unit. 

The department shall submit its budget in the same format and at the same time as other 

state agencies. However, the board of governors is authorized to transfer funds between 

line items within any budgetary unit. By October 31  of each fiscal year, the department 

shall submit a report to the joint fiscal committee detailing all transfers made during 

the last fiscal year and the reasons for them. Transfers of funds between budnetarv 
shall be made in accordance with procedures and restrictions applying to all other 
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agencies." 

In further reviewing the issue of funding for the various programs offered throughout the 

system, the Board found that RSA 188-F:14-b I,  11, and V permit the Commissioner of the 

Department of Postsecondary Technical Education to transfer funds, equipment and personnel 

as follows: 

' "I. Receive for disbursement, with the prior approval of the fiscal committee and the 

governor and council, any actual excess over the estimate of income received from 

students enrolled in the vocational training division which shall be used only for  the 
administration and operation of programs offered bv that division." 

"11. Receive for disbursement, with prior approval of the fiscal committee and the 
governor and council, any actual excess over the estimate of income received from 
students enrolled in the technical-education divis'ion which shall be used only for  the 
administration and operation of programs offered bv that division." 

"V. With prior approval of the board of governors and the fiscal committee, transfer 
or eliminate instructional programs as student, business, and geographic areas needs 
change, as well as transfer such associated personnel, equipment, and instructional 

program appropriations between and among the. several functional units within the 
department in order to enable the department to respond rapidly to changing needs for  
technical education and training." 

RSA 188-F:14c also provides for creation of a nonlapsing account: 

"Notwithstanding any other provision of law to the contrary, revenue received in excess 
I 

of the legislative estimates in the technical education and vocational training; divisions 
of the New Hampshire technical institute and the technical colleges, a's well as net 

unexpended general fund appropriation balances at the close of the fiscal year, shall be 
placed in a continuing nonlapsing account. Funds in this account may be used only 
with the prior approval of the fiscal committee and with the approval of the governor 
and council in order to establish or enhance, or both, program offerings that will meet 

the needs of both the students and business and industry with the greatest degree of 
effectiveness and responsiveness. If the legislative estimates are not met for  a fiscal 

year, then effective the immediate year following, the commissioner, upon prior 
approval of the fiscal committee and the governor and council, shall notify the bureau 
of accounts as to which line item appropriations, in which functional units and the 
specific amounts to be reduced in order to compensate completely for the prior fiscal 



Appeals of Claude Allard #94-L-1 
and David St. Cyr #95 -0 -1  

year's revenue deficit or shall utilize such funds as may be available in the continuing 

nonlapsing account to satisfy all or a portion of such deficit." 

The  statute makes frequent reference to the "technical education", and "vocational training" 
divisions of the New Hampshire Technical Institute and the technical colleges. While RSA 188- 

F:14 permits the transfer of funds between budgetary units, or colleges, RSA 188-F:14c strictly 
limits the use of excess revenues from the "technical education division" to "technical 
education" program operation and administration, and the use of excess revenues from the 
"vocational training division" to "vocational training" program operation and a d m i n i s t r a t i ~ n . ~  
However, in making the functional distinction between the technical education and vocational , 

education divisions, the Board had no evidence that the legislature ever formally created such 

divisions, or provided for appointment of a director for either of those "divisions". 

Upon review of the relevant statutory language, the Board found that the Department of 
Postsecondary Technical Education is a single unit, without separate divisions as described by  

RSA 21-G. As such, any employee who is laid off as a result of abolition of a position, change 
in organization, decline in agency work load, insufficient funding, change in state law or  

change in federal requirements, may exercise his option to bump another employee in any of 
the offices or institutions of the department, provided that the ' la id-off  employee has been 

continuously employed on a full-time basis, without a break in service, for  at least ten years, 

and is qualified by virtue of education and experience to displace. a less senior employee in the 

class to which he or she elects to bump. A n  academic employee who is to be laid off from a 
position in one college because of program changes or  lack of funding may not bump another 
academic employee in another college if he or she does not qualify to assume the full course 
load of the individual to be bumped. 

'While the State argued that instructors develop their own curricula, and bumping between the 

colleges could subject students to a change in curriculum during the middle of a term, the 
Board found that the same would apply to bumping within a college. I t  would appear that the 
appropriate remedy in that instance would be to require instructors to adhere to a more 
standardized curriculum, not to deny long- term employees the opportunity to exercise 

privileges ,afforded to other long-term employees within State government. 

The  Board appreciates the agency's commitment to its students, as well as its belief that because 

the students make direct payment in the form of tuition for the services they receive, .they are 

Neither the Commissioner nor the Board of Governors is authorized to transfer any 
funds from the Police Standards and Training Council Training Fund, or any other funds 
granted to the Police Standards and Training Council, to any other budgetary unit. 
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entitled to expect continuity in the services they receive. However, that same principle applies 

to all other agencies and the clients they serve. Whether clients pay for  the services they 
receive in the form of a direct payment, such as a tuition payment, or  in a less obvious or direct 

fashion, as with fees, fines or penalties, they all expect services to be provided without 
disruption. 

The Department of Postsecondary Technical Education shall re-examine the qualifications of 
Mr. Allard and Mr. St. Cyr, as well as their seniority, to determine if they would have qualified 

to bump another employee in any of the colleges at  the time of their separation from service. 
Their reinstatement, if warranted, shall be accomplished in  accordance with the provisions of 

RSA 21-I:58 with regard to payment of lost wages and benefits. If either of the appellants 

would not have qualified to displace another employee, they shall be considered for recall to 
a position in the same classification from which they were laid-off in any of the colleges or  

institutions for a period of three years from the date of lay-off. The parties shall advise the 
Board, in writing, within 30 days of the date of this order, of any action taken in implementing 
this order. They shall also advise the Board if further hearing is required to dispose of these 
matters. Otherwise, both cases will be considered closed. 

The $yard ruled as follows on the Technical Colleges' First Motion for  pindings of Fact and 
Rulings of Law: 

Findings of Fact: 

1 - 12, 14 - 18, 20, and 21  are granted. 

33 is granted to the extent .that the Commissioner and Board of Governors can authorize 
1 
the transfer of personnel and personnel costs between the colleges and the institute. 

19 is neither granted nor denied. The record. reflects that appointment by Governor and 

Council is for a specified term, however, the statute reflects that the presidents serve 
at the pleasure of the Board of Governors. 

22 is granted, after replacing the words "would be detrimental" with the words "could 
be detrimental". 

Rulings of Law: 

1 - 11, 13 and 14 are granted. 
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12 is denied. While the factual findings support the conclusion that each of the 
institutions within the system .enjoys a substantial degree of autonomy, the facts do not 

support the conclusion that each of the institutions is a legislatively defined division., 

15 is denied as set forth i n  the decision above. 

THE PERSONNEL APPEALS BOARD 

cc: Virginia A. Lamberton, Director of Personnel 
Michael Reynolds, SEA General Counsel 
William McCallum, Assistant Attorney General 
Stephen J. McCormack, SEA Field Representative 

I 
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TECHNICAL COLLEGES (FO-SMER EMPLOYERS ' ) 
FIRST MOTION FOR FINDINGS OF FACT AND RULINGS OF LAW 

NOW COPYES t h e  S t a t e  of New Eampshire, Department of 

Postsecondary Technical  Education,  Neh7 Hanpshire Technical  

Col leges  a t  LaconFa and a t  Stratham, by and through counse l ,  t h e  
, 

O f f i c e  of t h e  Attorney General ,  and r e q u e s t s  t h e  foi lowing f i n d -  

i n g s  of f a c t  and r u l i n g s  of l a w :  

I. REQGESTED FINDINGS OF FACT 

I .  The Departaent  of  Postsecondary Technical  Education i s  

p r e s e n t l y  d i v i d e d ' i n t o  s i x  ( 6 )  t e c h n i c a l  c o l l e g e s  [ h e r e i n a f t e r ,  I 
" co l l eges u] ,  t h e  Technical  I n s t i t u t e  i n  Concord [ h e r e i n a f t e r ,  " in-  

s t i t u t e "  3 , t h e  Po l i ce  Standards  and Training Council  [ h e r e i n a f t e r ,  

"PSTC"], and t h e  O f f i c e  of t h e  Commissioner. 

2. The Technical  I n s t i t u t e  i n  Concord, t h e  P o l i c e  S tandards  

and Training Council,  and t h e  O f f i c e  of t h e  Commissioner are a l l  

l o c a t e d  on I n s t i t u t e  Drive i n  Concord, b u t  i n  s e p a r a t e  b u i l d i n g s .  

3 .  The c o l l e g e s  a r e  d i s p e r s e d  geographica l ly  throughout  t h e  

State - Stratham, Nashua, Laconia, Manchester, B e r l i n ,  and 



Claremont. 

4 .  The geographic and practical distance between some of the 

colleges is substantial, e.g., Nashua and Berlin. 

5.. Each college and the institute individually tailors its 

available prqrams to the perceived needs of the surrounding com- 

munity, e.g., Berlin has a focus on forestry industry and tourism. 

Sac5 ccllege as well as the institute generate some cf their own 

T n ? r - - z :  - ~e . 
6 .  The demcgraphics and needs cf the student populations 

e - vary cons~aerably &Tong each col.lege and the institute. 

7 ,  Se,me colleges have CrogrZGs which are c ~ z n l & s l y  u n i c ! ? ~  - r x-- i 

e,n= T.a@oniar s facility: fo r  State crisssers * 
2 1 

8 ;  Each c d L ~ . g e  azd i_sistit~te have ;?= array of Fnd?xi.ridu- 
- .  . . airzed ~~ch~-~inms &3+s~~~in& at sac?$ ins+L"_xki=z I ; s s t t c 8 s , --- F5-%~- r-zs z r i m  x-3-7- 3 

. - efiue, e =  Q=, sc~i instit;~tions ~rcvrde  seminar fa@ili&ies ~p A - - '  - & L ~ L ~ -  

nology depioyl?ient centers. N o t  all institu$i~ns derive their rev- 

enue fron the same group of sources. 

I n Each college and the institute are individually respon- 

1 1  n - - ~  --i i - - A  

LL. r a u i ~   GULL^^^ gr inskitution is its cwn principal ac- 

countin9 unit, or PAU. 

12. An institution which fails to meet its revenue projec- 
. - -  - 

CI~:ws W ~ L L  be ~ e q u l r e d  t+_~ engage in individualized cost-cutting, 

i n c l r ~ i i  ----- ng lay~zfs. 

1 3 ,  Tersonnei and personne l  costs Ere n o t  spretid mong t h e  

colleges, aiong the celleges and the institute, or among the col- 

leges, institute, and PSTC, 

14, The institute in Concord is much larqer in terms of 



s t a f f ,  s t uden t  body, and f a c i l i t y  t han  any co l lege .  

15. The i n s t i t u t e  i n  Concord has a demonstrably d i f f e r e n t  

c h a r a c t e r  t han  any of t h e  c o l l e g e s ,  e .g . ,  major d o m i t o r y  space ,  

more and d i f f e r e n t  degree  prograins, i n t e r n a t i o n a l  and ou t- of- Sta te  

students. 

16. PSTC i s  completely s e p a r a t e  from t h e  func t ions  of any 

.-:.-? - c i i q e ,  7 t h e  i n s t i t u t e ,  o r  t h e  O f f i c e  of the Commissioner, 

--L--: i-dL 
lLilaLaiiecId LL-&--A?: -- iy it- announce< '---"'-- "----A'--  t - c a L ; i i I i i y  L UIIL LIC'LL - 

13. y'ds, each colzege or iilstitiitior; has ita ~k717, "cult-cr-, " 

18. ~h~ prEsi,~--,~ -C ---L L=-L-: -- --?  7 -,- 
- = f a ~  GI CGLLL L - L ~ L L L L L ~ ~  G Q L L ~ Y =  snd s f  the  i n -  

. . s t i t c t ~  are n ~ c l a s s i f i e d  e r , p l o y ~ e s .  

19. "L- iiie rL,sident --= of zach t e c h n i c a l  c s l l e g e  and of t h e  Fn- 
-L-.L..L- --- - - - - - . - L - A ?  C^- -El - A^--- 
3 L L  LU ~e ale appuulieu LWI i 3 p e ~ l i 1 ~  t e ~ l i t a .  

. . 
20. Even if an in.Arvi.Aual is quafi f i ed as a professoz ,  as- 

sistailt p ro fe s so r ,  o r  i r i s t r i l c to r ,  he  or she  may n ~ t  be q-~a1i.f ied 

L ----'- 
LO L e a ~ i l  a p a r t i c u l a r  course .  

21 .  Because of t h e  school  c a l e n d a r s ,  ind isc r i i i i ina te  bi i inpi~g 

could r ep l ace  one schoo l ' s  p r o f e s s o r  w i t h  another  p r o f e s s o r  un- 

known t o  t h e  s t u d e n t s  and un fami l i a r  w i t h  t h e  curr iculum i n  m i d -  

semester. 
I 

22 .  3-mping between c o l l e g e s  and i n s t i t u t i o n s  w o ~ l d  be 

d e t r i a e n t a i  t o  t 5 e  func t ion ing  of t h e  schools  and d e t r i m e n t a l  t o  

the s t u d e n t s .  

8- b- 1. ,iAc r u l e s  ~f t h e  Div is ion  or' Personnel  a p p i i c a b i e  t o  t h i s  

an- r r ~ a l  w e r e  adopted on or about April 27 ,  2992. 

3 ,  8-p-L- --- -.- ---- L - ---- 9 1 -  rGt>l L-- ni.Lrce --- and ~ i l d ~ r s t a n d i n g  of t h e  bumping r u l e  

----- ssie G c J _ r l L L L ~ l l e 1 2  ----- by fo r~-e r  r u l e  M,Z. <GEE ~ I Y E A .  per  508.65, which 



provided for bumping within an entire department. 

3. N.H. ADMIN. R. Per 1101.02(h) limited bumping by providing 

in pertinent part that "[ulpon notification of layoff, an employee 

with 10 or more years of continuous full-time service may bump an- 

other employee within the same division of an agency. . . /I 
4. The current rules of the ~ivision of Personnel do not 

contain a definition of what constitutes a "division": N.H. ADMIN. 

R. Per 101.22 simply provides that reference to the division with- 
in a rule typically means the Division of Personnel. 

5. RSA chapter 21-G is a legislative pronouncement on the 

organization of the executive branch that stresses efficiency in. 

organization, RSA 21-G:3, 111, manageable administrative struc- 

ture, RSA 21-G:4, I, and agency organization on a "functional" 

basis, RSA 21-G:4, 111, all for greater responsiveness to "pub1ic 

needs;" RSA 21-G:4, IV. 

6. The definitions in RSA chapter 21-G are intended for the 

understanding of terms used in that chapter. RSA 21-G:5. 

7. Nonetheless, RSA 21-G:5, which provides a definition of 

"division" can be a useful interpretative tool in understanding 

the use of that term in N.H. P ! M I N .  . Per 1101.02 (h) . It defines T 
"divisiox" as '*the principal unit withiq a department, which is 

directly responsible td the department level and is concerned w i t h  

major functional prsgrains and activities," 

8, RSA 188-F: 10 an6 RSA 188-F: 11 dc not 3zg-e t h e  technical 



! 
department, t h e  Department of Postsecondary Technical   ducati ion. 

I 10. RSA 188-F:14 d e f i n e s  each t e c h n i c a l  co l l ege ,  t h e  i n s t i -  

I t u t e ,  PSTC, and t h e  O f f i c e  of t h e  Commissioner a s  a s e p a r a t e  ac- 

counting u n i t .  

11. The amendments proposed i n  HB 152-FN, i f  passed,  w i l l  

f u r t h e r  de f ine  t h e  i n d i v i d u a l  i d e n t i t i e s  of each t e c h n i c a l  c o l l e g e  

i n  terms of t h e i r  programs, i.e., t h e i r  major func t ions  r e spons ive  

I t o  t h e  publ ic  needs i n  t h e i r  a r e a s .  

12. I n  l i g h t  of t h e  f i nd ings  of f a c t ,  see above, and t h e s e  

ru l ings  of law, each t e c h n i c a l  c o l l e g e ,  t h e  i n s t i t u t e ,  PSTC, and 

Off ice  of t h e  Commissioner i t s e l f  a r e  t h e  equ iva l en t  of " d iv i-  

sions .  " 

13. P r i o r  t o  1992, it w a s  t h e  cons t an t  p r a c t i c e  and under-  

standing of t h e  department t h a t  bumping r i g h t s  could be  e x e r c i s e d  

throughout t h e  system as t h e  r u l e  r e f e r r e d  t o  'ldepartmentN-wide 

bumping. 

1 4 .  Subsequent t o  1992, it has been t h e  cons t an t  p r a c t i c e  

. and understanding of t h e  department t h a t  bumping r i g h t s  are t o  be  

exerc i sed  wi th in  each c o l l e g e  o r  i n s t i t u t i o n  as t h e s e  a r e  " d iv i-  

sions"  of t h e  department. I 
15. Accordingly, bumping r i g h t s  under N.H. ADMIN. R .  P e r  

1101.02(h) a r e  in tended t o  be  app l i ed  w i t h i n  each co l l ege .  

The S t a t e  r e s p e c t f u l l y  r eques t s  r e s e r v a t i o n  of t h e  r i g h t  t o  

submit f u r t h e r  proposed f i n d i n g s  and r u l i n g s  a f t e r  t h e  c l o s e  of 

t h e  evidence o r  a t  a d a t e  soon t h e r e a f t e r  i n  t h e  d i s c r e t i o n  of t h e  

Board. 

WHEREFORE, t h e  New  amps shire Technical  Col lege a t  Stra tham 

and the  New Hampshire Technical  Col lege a t  Laconia r e s p e c t f u l l y  



I 

r eques t  t h a t  t h i s  Honorable Board: 
1 

1 
A. Accept t h e  foregoing proposed f ind ings  and r u l i n g s  and 

g r a n t  such of them as may be p rope r ly  granted.  

B. Grant such o t h e r  and f u r t h e r  r e l i e f  a s  may be  j u s t  and 

equ i t ab l e .  

Respec t fu l ly  submitted,  

NEW HAMPSHIRE TECHNICAL 
COLLEGES AT STRATHAM AND 

AT LACONIA, 

By and through counse l ,  

J e f f r e y  R. Howard, Esq. 

Attorney General 

A s s i s t a n t  At torney  ~ene ;a l  
C i v i l  Bureau 
33 Cap i to l  S t r e e t  
Concord, NH 03301 
(603) 271-3658 

May 3, 1995 

I hereby c e r t i f y  t h a t  a copy of t h e  foregoing  w a s  hand d e l i v-  
e r e d  t o  counsel  f o r  appe l l ee s .  

*/* 
William C. McCallum, Esq. 
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NH Regional Cornmurzity Tech rzical College System 

(For~nerly Departlfle~~t of Postsecorzdary Tecltrzical Educa fiorz) 

October 30,1997 

T11e New Hampshire Personnel Appeals Board (Rule, Johnson and Barry) met on Wednesday, 

September 10, 1997, under the authority of RSA 21-I:58, to hear the appeal of Claude Allard, an 

einployee of the NH Regional Coqxnunity Technical College System. Mr. Allard was appealing his 

non-certification for the purpose of bumping into a position of Professor of Electro-Control 

Technology following his lay-off from a position of Professor - Industrial Electricity. The appellant 

was represented at the hearing by Jean Chellis, SEA Field Representative. Sara Sawyer, Human 

Resources Administrator, appeared on behalf of the State. I 

Over the appellant's objection, the appeal was heard on offers of proof by the representatives of the 

parties. The parties had been advised by notice dated August 12, 1997, that the matter would be 

heard on offers of proof; that the parties would be permitted to offer documentary evidence, oral 

argument and offers of proof; and that if the Board then determined that it had insufficient evidence 

to fairly decide the appeal, the Board could compel the production of additional evidence up to and 

including the testimony of witnesses. The Board determined that it had sufficient evidence to 

decide the case without hearing live witness testimony. 

TDD Access: Relay NH 1-800-735-2964 



The record in this matter consists of the audio tape recording of the hearing on the merits, orders 

and notices issued by the Board, pleadings submitted by the parties, and exhibits admitted into 

evidence as follows: 

State's Exhibits 

1. Chapter Per 1 100, Layoff, Administrative Rules of the Division of Personnel 

2. PART Per 405, Certification, Administrative Rules of the Division of Personnel 

3. June 15, 1995 Decision of the NH Personnel Appeals Board 

4. June 12, 1995 letter to Mr. Allard 

5. Copy of System program data and bumping options as reviewed with Mr. Allard on July 25, 
I I 

1995 

I 
6. Copy of supplemental job description for TIIC Professor - ElectricityIElectro Controls (#13388) 

I at the Manchester Technical college and copy of the state approved generic classification of 
I 

TIIC Professor I 

7. Copy of teaching schedule for three semesters for position #I3388 - TIIC Professor - 

. ElectricityIElectro-Controls 

8. Copy of application and documentation submitted by Mr. Allard for TIIC Professor of 

I 
I 

Electricity/Electro-Controls I I 

~ 9. Copy of teaching schedules for Mr. Allard from Spring 199 1 through Spring 19951 with copy of 

course descriptions at the Laconia Technical college 

10. Copy of criteria for establishing professional credits for faculty certification 

1 1. Copy of August 25, 1995 letter to Mr. Allard documenting bumping options and status I 

12. Copy of August 30,1995 memorandum to Mr. Henry Dumas, incumbent of position #13388, I 

TIIC Professor Electricity/Electro-Controls, documenting layoff due to suspension of the I 

Electro-Control Technology Program at the Manchester Teclmical College 
1 

13. Copy of March 25, 1996 recall letter to Mr. Allard ~ 
14. Certification statement for Mr. Allard for TIIC Professor - Electricity/Electro Controls I 

Appeal of Claude Allard 
Docket #96-0-1 

page 2 of 8 



Appellant's Exhibits 

1. August 25, 1995 letter to Mr. Allard concerning bumping options at lay-off 

2. September 8, 1995 letter to Virginia Lamberton requesting reconsideration of the decision to 

deny Mr. Allard certification to bump into the position of TIIC Professor of Electro-Control 

Teclmology at NHTCIManchester 
I 

3. September 25, 1995 letter from Virginia Lamberton declining to amend the Postsecondary 

Technical Education Department's certification decision, or schedule a meeting for further 

review of the issues 

I 4. Supplemental Job Description for position 13388, Professor 

5. 3-page Criteria for Establishment of Professional Credits 

6. Mr. Allard's analysis of his professional credits 

7. March 27, 1996 letter to Mr. Allard notifying him of recall to TIIC Professor - Industrial 

Electricity 

8. April 9, 1996 letter to Mr. Allard fi-om Dr. ~ l e x  Easton confirming Mr. Allard's acceptance of 

recall to TIIC Professor - Industrial Electricity , 

9. July 29, 1995 letter to Sara Sawyer from Mr. Allard with accompanying 12 pages of application 

materials 

10. pages 15 and 46 from the NH Technical College at Manchester 1991 - 1993 Catalog 

11. Supplemental job description for TIIC Professor, position #I3689 I 

Ms. Sawyer stated that upon receipt of the Board's June 15, 1995, order Mr. Allard to 

bump into positions throughout the Department, she met with the appellant to review his 

qualifications and bumping options. She stated that Mr. Allard elected to bump into the position of 

Professor of Electricity/Electro-Control Technology at the Technical College at Manchester. Ms. 

Sawyer said that since authority for certifying faculty applications is delegated to the various 

Academic Deans, she asked Marie Sias, Dean of Academic Affairs at Nashua, Roger Berlinguette, 

Dean of Academic Affairs at Manchester, and Ken Coletta, Chairperson of the Industrial 

Technologies programs at Manchester, to review Mr. Allard's qualifications. She said that she also 

reviewed the appellant's qualifications with JoAn Bunten, a Certification Specialist fi-om the 
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Division of Personnel. She stated that none of those persons found Mr. Allard to meet the minimum 

qualifications to bump into position #13388. 

Ms. Sawyer said that because Mr. Allard did not possess a Master's degree, one of the position's 

requirements, she completed an analysis of his education and experience to determine if he met the 

alternate certification requirement of 55 "professional credits." Her analysis yielded a total of 47.5 

professional credits: 20 for possession of a bachelor's degree', 1.5 for 1 1 additional semester hours 

at Plymouth State College, 14 for NHTC teaching experience, 10 for related professional activities 

and 2 for licensure. 

Ms. Sawyer said that even if the appellant had possessed the necessary 55 prof&sional credits, he 

did not have the appropriate experience to teach all of the subjects in the Electricity/Electro-Control 

Teclmology curriculum. She noted that the job description used to evaluate a candidate's 

qualifications requires an applicant to possess the following: 

"Thorough knowledge of teaching methods, instructional materials and subject 

matter related to courses of instruction. Complete knowledge of the principles, 

methods, techniques, materials, tools and equipment of the specific industry being 

taught." 

I 
In order to assume the duties of the Professor of Electro-Control Technology, Mr. Allard would 

1 

need to teach and develop a curriculum in robotics, pneumatics, hydraulics, and fundamental 

microprocessor theory. She argued that although some of those subjects may have appeared as 

topics in the classes taught by the appellant, neither his education nor experience demonstrated that 

he possessed the in-depth knowledge of theory, applicability and technology to teach and develop 

such a curriculum. 

' Mr. Allard holds both an Associate's degree and a Bachelor's degree. However, an individual can not receive credit 
for each degree earned, only for the highest degree earned. 
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Ms. Chellis argued that the statement of minimum qualifications appearing on the job descriptions 

for positions #I3388 and #I3689 were identical, and that if the appellant met the qualifications to be 

recalled to his former position teaching Industrial Electricity, he must also have met the 

qualifications to bump into a position teaching Electro-Control Technology. Ms. Chellis argued 

that although the appellant had not taught the topics included in the ElectricityIElectro-Control 

Technology curriculum as separate subject matters, he had taught them as topics in his Industrial 

Electricity curriculum, and that he should not be disqualified on that basis. 

Ms. Chellis argued that professional credits for institute service and service as a department head 

should have applied to Mr. Allard's certification for bumping into position #13388. She said that if 

the Department had utilized those credits, the appellant would have met the requirement for 55 

professional credits for certification. Ms. Chellis argued that the Department's refusal to certify the 

appellant as having been eligible to bump into the position of TIIC Professor - ElectricityIElectro- 

Control Technology was the State's way of avoiding its obligations to compensate Mr. Allard for 

lost wages following his original lay-off until the date of his recall to position #13689, Professor of 

Industrial Electricity. 

Upon review of the evidence, a number of facts are not in dispute: 

,I. Mr. Allard was laid-off from his position as a Technical InstituteICollege Professor - Industrial 

Electricity at the Laconia Technical College on August 20, 1993. 

2. As an employee with ten or more years of continuous full-time service, Mr. Allard was eligible 

to bump a less senior employee in his own division, provided that he met the qualifications for 

that position. 

3. The Department of Postsecondary Technical Education determined that each of the colleges in 

the Technical College system were independent "divisions" and that the only positions into 

which the appellant could bump were those at the college from which he had been laid-off. 

4. Mr. Allard appealed that decision to the Personnel Appeals Board. 

5. The Board, by order dated June 15, 1995, found that the various colleges in the system should 

not be considered "divisions," and that the appellant was therefore entitled to bump into a 
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position in another college, provided that he met the minimull1 qualifications for the position 

into which he intended to bump. 

6. Mr. Allard elected to bump into position #I3388 (Professor of Electricity/Electro-Control 

Technology) at the Manchester Technical College. 

7. On August 25, 1995, Sara Sawyer, Human Resources Administrator for the Department of 

Postsecondary Technical Education, advised Mr. Allard that he did not meet the minimum 

qualifications for position #I33 88. 

8. I11 order to certify as meeting the minimum qualifications for Position #13388, an applicant must 

possess a master's degree in an area related to the teaching assignment plus six years experience 

in teaching, business or industry in the field in which the teaching vacancy exists, two years of 
I 
I 

which must have, been supervisory teaching duties. In the alternative, an applicant could possess 

fifty-five professional credits for the field of instruction. 

9. The Criteria for Establishment of Professional Credits that can be utilized for either entry or 

promotion into a position include formal Postsecondary education (for hghest degree earned), I 

I 
additional semester hours (to include seminars, workshops with the equivalent of one semester I 
hour granted for each 15 hours of instruction with a maximum of 9 semester hours to be , 

I 

acquired in that manner for entry and for each promotional level thereafter), teaching ~ 
experience at other institutions, teaching experience in the Postsecondary Technical College 

I 

I 

system, related professional experience and licensure. 

I 
After considering the evidence, argument and offers of proof, the Board made additional findings as 

follows: I 

10. Professional Activities, Institutional Services (including committee memberships and campus I 

activities), Division Chairperson status and Department Head status can only be used as 

professional credits for the purposes of promotion within the faculty promotion process' 

As the Board understands it, the "faculty promotion process" does not involve selection to a vacancy. Rather, it is the 1 
process whereby Institute and Technical College faculty can achieve advanced faulty rank and improve their salary by 
obtaining additional "professional credits." 
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1 1. Professional activities, institutional service and experience as a division head or department 

head would have qualified Mr. Allard for advancement in rank or salary increases in his own 

position prior to lay-off. However, whether or not the appellant had been laid off, those credits 

were only applicable to the "faculty promotion process" and would not have been applicable to 

his certification for any other vacancy. 

12. Mr. Allard did not possess the requisite 55 professional credits to meet the minimum 

certification requirements for position #13388. Had he met the minimum credit requirement, his 

application did not demonstrate that he possessed the subject matter expertise necessary to bump 

into a position of Professor in the Electro-Control Technology curriculum. 

13. Mr. Allard would not have met the minimum qualifications for selection to a vacant position of 

Professor of Electro-Control Technology; therefore, he did not meet the minimum qualifications 

to bump into that position following lay-off. 

' , 

The Board made the following Rulings of Law: 

A. Upon notification of layoff, an employee with 10 or more years of continuous hl17time service . 

may bump another employee within the same division of an agency as long as the employee 

exercising bumping privileges has more seniority than the employee being bumped and is 

certified pursuant to Chapter Per 400. [Per 1 101.02 (h)] 

B. If the reasons [or a layoff no longer apply, employees shall be recalled to the same agency from 

which the employees were laid off according to the same seniority order which the appointing 

authority applied to lay off the employee, provided such recall occurs within 3 years from the 

original layoff date. [Per 11 01.05 (a)] 

C. Recall shall apply only to laid-off employees who return to the same classification within the 

same agency. [Per 1 10 1.05(b)] 

D. The directo; shall review all applications for employment filed under Part Per 401 and certify in 

writing to the appointing authority whether the applicant meets the minimum educational and 

experience requirements which are stated in the class specification andlor supplemental job 

description required by Per 301.03. [Per 405.01 (a)] 
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E. The review under paragraph (a) shall take into account the following criteria: (1) the relevancy 

of the applicant's stated education, including whether the applicant's academic credits on the 

college transcripts fulfill the educational requirement as stated in the specification and the 

supplemental job description; (2) The relevancy of the applicant's stated work experience; and 

(3) Any requirements for the equivalent substitution of education and experience ... [Per 405.01 

(b)l 

On the evidence, argument and offers of proof, the Board found that Mr. Allard did not qualify to 

bump into position #13388. The Board found that the NH Regional Community Technical College 

undertook a full and fair review of the appellant's qualifications consistent with the Board's 

Decision and Order dated June 15, 1995. Therefore, the Board voted unanimously to deny Mr. 

Allard's appeal. 

The Personnel Appeals Board 

cc: Virginia A. Lamberton, Director of Personnel, 25 Capitol St., Concord, NH 03301 
Jean Chellis, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303 
Sara Sawyer, Human Resources Administrator, NH Regional Community College Systenl, 

6 Institute Dr., Concord, NH 03301 
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PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF CLAUDE ALLARD 

Docket #96-0-1 

NH Regioizal Community Teclzrzical College System 

Response to Appellant's Motion for Reco~zsideratioiz 

Monday, January 12,1998 

By letter dated November 26, 1997, SEA Field Representative Jean Chellis, submitted a Motion 

for Reconsideration of the Board's October 30, 1997, decision denying Mr. Allard's appeal of 

non-certification for the purposes of bumping. 

A properly filed motion for reconsideration must set forth fully every ground upon which it is 

alleged that the decision or order complained of was unlawful or unreasonable, or it must offer 

additional evidence that was not available at the time of the original hearing. With that standard 

in mind, the Board responds to the appellant's allegations as follows. 

I 
Although the Board did not take the testimony of witnesses, the appellant was afforded an 

I evidentiary he&ng. The Board received documentary evidence, offers of proof and oral 

argument on all the issues that the appellant raised. As noted in the Board's scheduling notice 
I 

and decision, had there been insufficient evidence upon which to fairly decide the appeal, the 

Board would have voted to compel the production of additional evidence, up to and including the 

testimony of witnesses. The appellant has failed to persuade the Board that live testimony would 

have produced evidence that was not otherwise available at the hearing on the merits, or that 

such testimony would have prompted the Board to reach a different decision. 

The State offered uncontroverted evidence that the professional activities and institutional 

service credits that may be used to qualify incumbents for "promotion" within their own 
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positions may not be used to satisfy the minimum qualifications for selection to a vacancy. 

Before an eligible employee can be permitted to exercise bumping privileges, that employee 

must first demonstrate that he or she meets the minimum qualifications for selection. [Per 

1 101.02 (h)] The appellant offered neither evidence nor argument to support the theory that 

employees who bump into a position need not meet the same basic entrance requirements as 

original applicants to the same position. 

An employee electing to bump into a position must meet the minimum qualifications for both 

education and experience. Inasmuch as the appellant failed to persuade the Board that the 

appellant met the minimum education requirements for bumping, the Board found no good cause 

to schedule a further hearing to receive additional evidence on the adequacy of the appellant's 

experience. 

For the reasons set forth above, the Board voted unanimously to deny the appellant's Motion for 

1 Reconsideration, and to affirm its decision that Mr. Allard did not meet the minimum 
' 

qualifications to bump into the position of Professor of Electricity/Electro-Control Technology. 

Personnel, 25 Capitol St., Concord, NH 03301 

Jean Chellis, SEA Field Representative, PO Box 3303, Concord NH 03302-3303 

Sara Sawyer, HR Administrator, NHRCTCS, 6 Institute Dr., Concord, NH 03 3 0 1 
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