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On August 20, 1987, t h e  P e r s o n n e l  4 p p e a l s  Board, Commissioners H a s e l t i n e ,  
4 l l a r d  and P l a t t  s i t t i n g ,  h e a r d  t h e  a p p e a l  o f  Wil l iam Bakus, a Youth Counse lo r  
I11 a t  t h e  Youth Development C e n t e r  (llYDC1l). Mr. Bakus was suspended w i t h o u t  
pay f o r  one week by l e t te r  d a t e d  J u l y  1, 1987, due t o  u n s a t i s f a c t o r y  work 
performance.  Mr. Bakus appeared  p r o  se a t  t h e  h e a r i n g .  Ronald Qdams, 

n S u p e r i n t e n d e n t ,  r e p r e s e n t e d  t h e  YDC. 

I\\ ,' I n  h i s  l e t te r  o f  a p p e a l ,  f i l e d  on h i s  b e h a l f  by F i e l d  R e p r e s e n t a t i v e  
S tephen  McCormack o f  t h e  SE4, Mr. Bakus con tended  t h a t  a s u s p e n s i o n  w i t h o u t  
pay f o r  u n s a t i s f a c t o r y  work was l l i n a p p r o p r i a t e H  because  it was i n c o n s i s t e n t  
w i t h  t h e  Rules  of t h e  D i v i s i o n  o f  P e r s o n n e l .  

N e i t h e r  p a r t y  submi t t ed  r e q u e s t s  f o r  f i n d i n g s  o f  f a c t s  and r u l i n g s  o f  
law. 4 c c o r d i n g l y ,  a f t e r  c o n s i d e r i n g  a l l  o f  t h e  ev idence  p r e s e n t e d ,  t h e  Board 
made t h e  f o l l o w i n g  f i n d i n g s  and r u l i n g s .  Mr. Bakus had been employed by t h e  
YDC s i n c e  1979,  wi th  a one y e a r  b reak  i n  s e r v i c e .  On June  20,  1987, Mr. Bakus 
was t h e  s e n i o r  pe r son  on d u t y  i n  E a s t  C o t t a g e ,  working w i t h  t h r e e  o t h e r  Youth 
Counse lo r s  a s  well as a n  i n d i v i d u a l  a t  t h e  c o n t r o l  booth  i n  t h e  c o t t a g e .  
Although Mr. Bakus t e s t i f i e d  t h a t  he  was concerned  abou t  t h e  l e v e l  o f  
e x p e r i e n c e  o f  h i s  co-workers,  he  chose  t o  r u n  e r r a n d s  off-campus and t h e n  work 
o u t  i n  t h e  c o t t a g e  weight room w i t h  a few o f  t h e  r e s i d e n t s  r a t h e r  t h a n  
a s s i s t i n g  i n  t h e  moni to r ing  o f  r e s i d e n t  a c t i v i t y  i n  t h e  ya rd .  Mr. Bakus a l s o  
t e s t i f i e d  t h a t  he  had n o t i c e d  t h e  c o n d i t i o n , o f  t h e  s e c u r i t y  f e n c e  s u r r o u n d i n g  
t h e  ya rd  and had p r e v i o u s l y  e x p r e s s e d  c o n c e r n  a b o u t  its s t a t e  o f  r e p a i r .  
While Mr. Bakus was i n  t h e  we igh t  room, a r e s i d e n t  e scaped  th rough  t h e  f e n c e 0 1  

l ~ w o  months e a r l i e r ,  Mr. Bakus had r e c e i v e d  a n  o r a l  warning when a n o t h e r  
r e s i d e n t  e s c a p e d  from h i s  c a r e  a t  t h e  gym. I n  t h a t  c a s e ,  Mr. Bakus had t o l d  
t h e  r e s i d e n t  t o  t a k e  a shower w h i l e  Mr. Bakus t o o k  a n o t h e r  l a p  and "went t o  

('1 
t a l k  t o  someone. 
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The Board found t h a t  t h e  a p p e l l a n t  f a i l e d  t o  e x e r c i s e  t h e  r e q u i s i t e  
cau t ion  expected of  a s e n i o r  man on duty  on June 20, 1987. 9s  s e n i o r  person ,  
Mr. Bakus should have been reviewing t h e  a c t i o n s  of t h e  o t h e r  less exper ienced  

. workers and providing a s s i s t a n c e  a t  t h e  a r e a  r e q u i r i n g  t h e  g r e a t e s t  
supe rv i s ion  - t h e  yard. 

Mr. Bakus t e s t i f i e d  a t  t h e  hear ing  t h a t  he was n o t  p r e sen t  i n  t h e  yard 
when t h e  j u v e n i l e  escaped and t h e r e f o r e  should  not  have been he ld  
respons ib le .  He a l s o  contended t h a t  because h i s  s u p e r v i s o r  was no t  on duty  i n  
t h e  c o t t a g e  wi th  him, he  should not have been held r e spons ib l e .  F i n a l l y ,  he 
argued t h a t  even i f  he should have been d i s c i p l i n e d ,  a l e t t e r  o f  warning would 
have been s u f f i c i e n t  . 

In  t h i s  i n s t ance ,  Mr. Bakus knew he  was t h e  s e n i o r  man on duty ,  knew t h a t  
t h e  o t h e r  s t a f f  were less experienced and had expressed concern about  t h e  
condi t ion  o f  t h e  fence. Moreover, two weeks earlier he  had been warned t o  
exe rc i s e  more cau t ion  i n  watching t h e  yard.  Regardless  o f  where t h e  

r j  supe rv i so r  on duty  was l o c a t e d ,  Mr. Bakus, a s  s e n i o r  man on duty i n  h i s  
\. 1 co t t age ,  had a r e s p o n s i b i l i t y  t o  sa feguard  t h e  s e c u r i t y  of  t h e  c o t t a g e ,  which 

he f a i l e d  t o  do. Given t h e s e  f a c t o r s ,  t h e  Board found t h e  4 day suspens ion  
was va l id .  

The Board found t h a t  Per  308.01 pe rmi t s  suspension t twithout  pay f o r  
d i s c i p l i n a r y  reasons  o r  o t h e r  cause.It The Board found t h a t  t h i s  r u l e  p rov ides  
a d i s c i p l i n e  a l t e r n a t i v e  t o  t hose  a c t i o n s  set f o r t h  i n  Pe r  308.03. Nothing i n  
Per  308.03, governing a c t i o n s  c l a s s i f i e d  as 'Itmandatory d i s cha rge ,  I t  I t  o p t i o n a l  
discharget t  o r  Itother o f f enses t1  bars  t h e  a p p l i c a b i l i t y  o f  Pe r  308.01. If t h e  
Board were t o  f i n d  mer i t  i n  t h e  a p p e l l a n t ' s  argument, t hen  suspension cou ld  
only be used f o r  t hose  o f f e n s e s  which s p e c i f i c a l l y  l ist  suspension a s  a 
d i s c i p l i n e  a l t e r n a t i v e  i n  Per  308.03. Because none o f  t h e  enumerated 
ca t ego r i e s  list suspension a s  an a l t e r n a t i v e  wi th in  Per  308.03, t h e  Board 
found t h a t  Per  308.01 provides  t h a t  suspens ion  is a d i s c i p l i n e  a l t e r n a t i v e  o f  
genera l  a p p l i c a b i l i t y  t o  i n c i d e n t s  c l a s s i f i e d  as " op t iona l  d i scharge M o r  
"other offenses.I1 To f i n d  otherwise would render  Per  308.01 (a)  meaningless .  

The Board f u r t h e r  found t h a t  a letter of  warning would no t  have been a s  
e f f e c t i v e  a s  t h e  suspension.  Mr. Bakus had a l r eady  been advised twice by h i s  
supe r io r s  t h a t  he had t o  be more c a r e f u l  about  s e c u r i t y .  These s e s s i o n s  
appeared t o  have l i t t l e  e f f e c t  on t h e  a p p e l l a n t ' s  work h a b i t s .  H i s  employer 
t e s t i f i e d  t h a t  he d i d  n o t  want t o  f ire Mr. Bakus because he had been a good 
employee, bu t  t h a t  he had t o  t ake  some a c t i o n  which would impress upon Mr. 
Bakus t h e  s e r i o u s n e s s  o f  h i s  ac t i ons .  The Board found t h a t  t h i s  l i m i t e d  
suspension was an a p p r o p r i a t e  a c t i o n  g iven  t h e  s e r i o u s n e s s  o f  t h e  problem. 
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Accordingly, the Board voted unanimously t o  uphold the l e t t e r  o f  
suspension without pay issued by the YDC. 

FOR THE PERSONNEL APPEALS BOARD 

MARY ~NNBTEELE 
Executive Secretary 
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Mr .  William Bakus, Youth Counselor I11 
Youth Development Center 

Vi rg in ia  A. Vogel, Director 
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