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Appeal of James Bennett 
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EXECUTIVE SECRETARY 
Mary Ann Steele 

At its meeting of June 14, 1988/ the Personnel Appeals Boardl Commissioners 
Cushman and Platt sittingl reviewed the Motion for Reconsideration filed 
by SEA Field Representative Jean Chellis on behalf of James Bennettl 
an employee of the Department of Safety. In that Motion, the appellant 
asked that the Board reconsider its April 41 1988 decision dismissi~lg 
Mr. Bennett's appeal of "a decision of the Director of the Division of 
Personnel in the matter of a reorganization and resulting reclassification 
within the Department of Safety." Upon review of the record, including 
submissions frorn the appellantl Director of Personnel and Commissioner 

/ of Safetyl the Boa-rd issued a decision dismissing the appeal for failure 
/ '  

I to timely file. 
+ 

In the Motion for Reconsiderationl the appellant presented no information 
to justify reversal or reconsideration of the Board's April 4, 1988 decision 
in Mr. Bennett's appeal. The Board therefore voted unanimously to deny 
the Motion for Reconsideration. 

FOR THE PERSONNEL APPEALS BOARD 

Executive Secretary 

mas 
cc: Jean Chellisl SEA Field Representative 

Richard M. Flynnl Commissioner of Safety 

Edwin Goodrich1 Human Resources Coordinator 
Department of Safety 

Virginia A. Vogel 
Director of Personnel 



_ PERSONNEL APPEALS BOARD 
Edward J. Haseltine, Chairman 

Gerald Allard 
Loretta Platt 

PERSONNEL APPEALS BOARD 
State House Annex 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF JAMES BENNETT 

Apri l  4,  1988 

EXECUTIVE SECRETARY 
Mary Ann Steele 

On Tuesdayl February g1 1988, t h e  Personnel Appeals Boardl Conunissioriers 
Cush~nan and P l a t t  s i t t i n g l  reviewed t h e  appeal of James Bennett l  Safe ty  
Inspector l  Department of Safe ty .  

The recordl a s  reviewed by t h e  Board included t h e  o r i g i n a l  appeal 
request  from M s .  C h e l l i s  dated August 5 /  1987/ t h e  Board's order  of December 14 ,  
1987 requir ing add i t iona l  submissions by t h e  appe l l an t l  t h e  a p p e l l a n t ' s  
Division of Persorlnel f i l e l  t h e  a p p e l l a n t ' s  December 211 1987 response 
t o  t h e  Boardl the  Board's January 201 1988 reques t  f o r  w r i t t e n  information 
concerriiny t h i s  appeal from t h e  Division of Personnel and t h e  Department 

(-1, 
of Safe ty l  Personnel Direc tor  Virgin ia  Vogel's response t o  t h e  Board 
dated January 21 1988 and Safe ty  Cornrriissioner Richard Flynn 's  response 
t o  t h e  Board dated February 2 /  1988. 

Upon review of t h e  recordl t h e  Board voted unaniinously t o  d i s ~ r ~ i s s  
the  mat ter l  grant ing  M r s .  Vogel 's motion t o  d i s ~ n i s s  on t h e  b a s i s  of t h e  
appe l l an t ' s  f a i l u r e  t o  t imely f i l e  h i s  appeal. 

FOR THE PERSONNEL APPEALS BOARD 

Executive Secre tary  

cc: Jean Che l l i s l  SEA F ie ld  Representat ive 

Virginia A. Vogell Direc tor  of Personnel 

Richard M. Flynn Cornmissioner of Safe ty  
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Response to  S ta t e ' s  Motion for  Reconsideration 

June 25, 1990 

A t  i ts meeting of May 23, 1990, the Personnel Appeals Board (Johnson and Rule) 
considered the S ta te ' s  Motion f o r  Reconsideration f i l ed  by Director Daley, 
Division of Enforcement, i n  the l e t t e r  of warning appeal of James Bennett. 
The Board voted t o  deny the Motion, affirming i t ' s  March 15, 1990 decision. 
In so doing, the Board decided the S ta te  had not provided suf f ic ien t  grounds 
upon which to  grant the S ta te ' s  request for  reconsideration of i t s  March 1 5 t h  

- decision. 
,' '\ ' 
k~ The State  has offered additional "written evidence from February 10, 1988, 

relat ing t o  an incident i n  which Officer Bennett was not only verbally 
counselled on poor report writing, but was also provided w i t h  a sample report 
tha t  was acceptable". The Board was not persuaded that  such additional 
evidence would lead it t o  reach any different  conclusion from tha t  given i n  
its i n i t i a l  order. 

Based upon the foregoing, the Board voted t o  deny the Motion, and affirm i t s  
decision of March 15, 1990. 

Executive Secretary 

cc: E. James Daley, Director, Division of Enforcement, Department of Safety 
Dennis T. Martino, Representative, State  Employees' Association 
Virginia A. Vogel, Director of Personnel 
C i v i l  Bureau - Attorney General's Office 
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March 15, 1990 

A quorum o f  the New Hampshire Personnel Appeals Board (Rule and Johnson) met 
Wednesday, February 14, 1990, t o  hear James Bennett's appeal o f  a l e t t e r  o f  
warning dated January 10, 1989. Appellant was represented a t  the hearing by 
SEA Representative Dennis T. Martino. E. James Daley, D i rec to r  o f  
Enforcement, represented the Department o f  Safety. 

The l e t t e r  o f  warning issued by Di rec tor  Daley c i t e d  v i o l a t i o n  o f  Rule il3.6 
(Obedience t o  Orders) and v i o l a t i o n  o f  Rule il4.3.2, (Unsat isfactory 
Performance) as grounds f o r  d isc ip l ine .  

12 

The Board found the major i ty  o f  the a l lega t ions  contained i n  the l e t t e r  o f  
warning t o  be unsupported by the evidence. Spec i f i ca l l y ,  the l e t t e r  o f  
warning states, "On October 3, 1988, you received F i e l d  Act ion Request #DOE-8, 
which d i rec ted you t o  inves t iga te  the complaint as i d e n t i f i e d  i n  the attached 
September 23, 1988 memo w r i t t e n  by me." The testimony and evidence which 
comprise the record i n  t h i s  appeal do not  support a f i nd ing  t h a t  Bennett 
received the case October 3rd, but t ha t  he received h i s  i ns t r uc t i ons  t o  
inves t iga te  the McDerby case sometime between October 8 th  and October 18th. 

The warning goes on t o  say, "On October 19, 1988 you were ca l l ed  i n  and met 
w i t h  me personal ly regarding t h i s  case, and i t s  lack o f  progress. A t  t h a t  
time, you had ind icated t ha t  you had done some prel iminary work but  a t  no t ime 
d i d  you mention anything r e l a t i n g  t o  the evidence o r  lack  o f  evidence i n  
r e l a t i on , t o  a possible forgery charge." 

Bennett's f i r s t  repor t  on the case was made on October 28th, was received by 
the D iv i s ion  on November 2nd, and reviewed by Di rec tor  Daley on November 3rd. 
Daley states t h a t  Bennett, "...made no reference o r  repor t  r e l a t i n g  t o  the 
elements t ha t  d i d  o r  d id  not e x i s t  f o r  the possib le charge o f  forgery. As a 
r e s u l t ,  on November 7, 1988, a t  approximately 3:15 p.m., you were ca l l ed  i n t o  
my o f f i c e  and i n  the presence o f  Lieutenant Smart, you were asked why, i n  



APPEAL OF JAMES BENNETT 
I ' Docket 189-D-10 

page 2 

f a c t ,  you had n o t  accomplished your assigned task. Your answers were 
unsat is factory,  and you were again advised i n  great  d e t a i l ,  t h a t  i t  was n o t  
on l y  your o b l i g a t i o n  as a r e s u l t  o f  my d i r e c t  i n s t r u c t i o n s ,  bu t  as a law 
enforcement o f f i c e r ,  t o  i n v e s t i g a t e  t h i s  case t o  determine whether o r  no t  t h e  
elements d id,  o r  d i d  not  e x i s t  f o r  t h e  p o t e n t i a l  crime indicated."  

The Board found no reference, e i t h e r  i n  t h e  September 23rd i n v e s t i g a t i v e  f i l e  
memo, the  F i e l d  Act ion Report, o r  i n  the  hand-writ ten i n s t r u c t i o n s  o f  
L ieutenant  Smart, t o  any requirement t h a t  Bennett s p e c i f i c a l l y  address t h e  
llelementsw o f  a forgery complaint. The Board i s  no t  persuaded t h a t  O f f i c e r  
Bennett v i o l a t e d  o r  disobeyed any d i r e c t  orders by f a i l i n g  t o  i n c l u d e  such 
elements i n  h i s  repo r t .  The Board concedes t h a t  i d e n t i f y i n g  the  elements of 
an offense, and no t ing  whether o r  no t  they were present, may be t h e  standard 
format f o r  i n v e s t i g a t i v e  repor ts .  No evidence t o  t h i s  e f f e c t  was submitted, 
however, and t h e  Board i s  hard pressed t o  make a f i n d i n g  t h a t  Bennet t 's  
omission o f  t h e  elements c o n s t i t u t e s  disobedience o f  an order. 

The "Sample Complaintsn found i n  t h e  handbook excerpts attached as S t a t e ' s  
E x h i b i t  appear t o  only prov ide  guidance i n  completing r e p o r t s  when t h e  
i n v e s t i g a t i n g  o f f i c e r  be l ieves  a crime has been committed. As was c l e a r  f rom 

\%. - Bennett 's repo r t ,  he d i d  not  f i n d  evidence o f  forgery,  and could no t  have used 
the  llsamplew format. The Department o f  Safety d i d  no t  produce any evidence o f  
what a proper ly  completed r e p o r t  should conta in,  and t h e  Board was the re fo re  
unable t o  determine the ex tent  t o  which M r .  Bennett I s  i n v e s t i g a t i v e  r e p o r t  (s )  
may have been d e f i c i e n t .  

Daley goes on t o  say i n  the  warning, I1A d iscuss ion a l so  ensued regard ing t h e  
l a c k  of progress i n  r e l a t i o n  t o  t h i s  case, s ince your assignment t o  t h i s  case 
on October 3, 1988." Again, t h e  Department o f  Safety has provided no evidence 
of what c o n s t i t u t e s  t ime ly  d i s p o s i t i o n  o r  sa t i s fac to ry  progress under normal 
circumstances. The Board i s  no t  persuaded, on t h e  bas is  o f  t he  evidence 
received, t h a t  Bennett I s  handl ing o f  t he  McDerby case c o n s t i t u t e s  " f a i l  [u re ]  
t o  immediately obey a l l  orders and i n s t r u c t i o n s  g iven by your superiors."  

The January 10, 1989 warning states,  "This l e v e l  o f  d i s c i p l i n a r y  a c t i o n  
( l e t t e r  o f  warning) i s  a r e s u l t  o f  t he  f a c t  t h a t  you were counseled v e r b a l l y  
f o r  i d e n t i c a l  v io la t i ons ,  by me on A p r i l  21, 1988, as a r e s u l t  o f  
unsa t i s fac to ry  performance and f a i l i n g  t o  obey orders i n  a s i m i l a r  
i n v e s t i g a t i o n  a t  t h a t  time. Your f a i l u r e  t o  adequately co r rec t  these areas o f  
de f i c ienc ies  has r e s u l t e d  i n  t h i s  l e t t e r  o f  warning.I1 The Board rece ived no 
cor robora t ive  testimony o r  evidence, apar t  from the  a l l ega t ions  contained i n  
t h e  l e t t e r  o f  warning i t s e l f ,  t h a t  t he  same v i o l a t i o n s  had occurred i n  A p r i l ,  
1988, and t h a t  O f f i c e r  Bennett had been counsel led i n  t h i s  regard. 
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Based upon the  foregoing, the  Board voted t o  order  t h a t  t he  charge o f  
disobeying the  orders and i n s t r u c t i o n s  o f  a super io r  be de le ted from t h e  
warning, as w e l l  as reference t o  f a i l u r e  t o  promptly i n v e s t i g a t e  the  
complaint. The Board f u r t h e r  orders the  Department o f  Safety t o  amend t h e  
l e t t e r  o f  warning t o  i n d i c a t e  t h a t  i t  w i l l  exp i re  as a bas is  f o r  discharge a t  
t h e  conclusion o f  one year, r a t h e r  than the  two years provided f o r  i n  t h e  
Rules o f  t he  D i v i s i o n  o f  Personnel. The rev i sed  warning s h a l l  remain i n  
O f f i c e r  Bennett 's personnel f i l e ,  however, with a copy o f  t h e  Board's order  i n  
t h i s  matter attached. 

THE PERSONNEL APPEALS BOARD 

10' & 
L i s a  A. Rule, Ac t ing  Chairman 

cc: Dennis T. Mart ino, SEA Representat ive 
~ E .  James Daley, D i r e c t o r  o f  Enforcement, Department o f  Safety 
V i r g i n i a  A. Vogel, D i r e c t o r  o f  Personnel 
David S. Peck, Ass is tan t  At torney General 


