PERSONNELAPPEALSBOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Susan Chapman L ozier
Docket #2005-D-001
Department of Trangportation

December 8,2005

The New HampshirePersonnel Appeals Board (Wood, Johnson, Bonafide and Reagan)*
met in public session, under the authority of RSA 21-1:58 and Chapters Per-A 100-200 of
the NH Code of AdministrativeRules on Wednesday, September 28,2005, to hear the
appeal of Susan Chapman Lozier. Ms. Lozier was appealing aletter of warning dated
April 27,2004, and amended May 25,2004, charging her with inappropriate workplace
conduct, failure to adhere to assigned work hours, and failureto produce an acceptable
work product in areasonable amount of time. Assistant Attorney General Margaret
Fulton appeared on behaf of the Department of Transportation. The Appellant appeared

pro se.

The appellant argued that the Department of Transportation violated her rights under the

Personnel Rules and CollectiveBargaining Agreement in termsof its management of her
personnel file. Shefurther argued that errors by othersin her bureau, lack of cooperation
by her co-workers, and lack of truthfulnesson the part of her supervisors werethe

underlying reasons for the warning.

Ms. Fulton argued that the Appellant engaged in inappropriate workplace conduct, failed

to adhereto assigned work hours, and failed to produce an acceptablework productin a

! The Board sat en banc. Neither party objected to the matter being heard en banc, nor did they object to
any member of the Board hearing and deciding the matter.
Appeal of Susan Chapman Lozier
Docket #2005-D-001

TDD Access: Relay NH 1-800-735-2964 Page 1 of 9




K\\
)

reasonable amount of time. As aresult, she argued, the State acted reasonably in issuing
awritten warningto the Appellant for failing to meet work standards.

In accordancewith the Board's rules, and with the consent of the parties, the Board heard
the appeal on offers of proof by the representativesof the parties. Therecord of the
hearingin this matter consistsof pleadings submitted by the parties prior to the hearing,
notices and ordersissued by the Board, and documents admittedinto evidence asfollows:

State's Exhibits:

1. May 25,2004 written warning (amended) issued to Susan J. Chapman by
Matthew E. Moore and JamesF. Marshall

2. Class Specificationfor Accounting Technician and Supplemental Job Description

for Position #20143

Affidavit o Armand J. Nolin

Affidavit o Donald S. Lasell

Affidavit o Matthew Moore

Typed Notedated February 9,2004 addressed to ' Susan”

October 13,2003 Letter of Counsel issued by Armand J. Nolin to Susan J.

Chapman

8. Performance Summary for the period of 4/18/03 to 4/18/04, with 4-page typed
rebuttal, sgned by Ms. Chapman Lozier on November 2,2004

N o 0 bk~ w

The Appellant indicated that she had not received the State's exhibitsprior to the hearing.
She said that she had moved and that her mail should have been foxrwarded to her,
although she admitted that her forwarded mail was sometimesdelayed.

Ms. Fulton stated that the Appellant had not communicated at al with the Department
after filing her appeal, and had never informed the Department d her change of address.
Ms. Fulton stated that the mgjority of the State's exhibitswere part o the Appellant's
personnd file. Sheindicated that the affidavits being offered into evidence had been
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mailed to the address that had been provided to the Department, and she argued that the
State should not be precluded from offering those exhibitsinto evidencewhen it had
complied with the Board's rulesfor exchange of evidence.

The Board recessed the hearingin order to alow the Appellant to review the documents
being offered into evidence by the State. After giving the Appellant sufficienttimeto
review those documents, the Board admitted the State's exhibitsinto evidencewithout

objection.

Appellant's Exhibits:

The Appellant's exhibits consisted of the attachmentsto her original notice of appedl.

They were admitted as a single exhibit described asfollows:

September 3,2004 notice of apped with attachments:
9O 8-pageresponsedated 9/3/04 to "' satements” in the May 25,2004 written

warning

> July 23,2004 |etter from David Brillhart to Susan Chapman

> July 8,2004 |etter from Susan Chapman to Sara Willingham

> June 23,2004 |etter from Jéff Brillhart to Susan Chapman

9 June 9,2004 |etter from Susan Chapman to Commissioner Carol Murray

9 May 25,2004 |etter of warning issued to Susan Chapman, dated April 27,
2004, Amended on May 25,2004, Step IT of the Informal Appeal Process

» May 11,2004 memo from Susan Chapman to James Marshall Re: Response
toletter issued... on 4/27/04

» Susan J. Chapman Resume

O Junel11,2004 |etter from Susan Chapman to Carol Murray

> October 13, 2003.L etter of Counsdl issuedto Ms. Chapman by Armand Nolin

O Hand-written notes

> July 25,2003 e-mail from Susan Chapman to Pat Dwinnells, Armand Nolin,

D. Gandalf and Matthew Mooretitled "Work to Do," with attachments
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(/‘\ > October 8,2003 e-mail from Susan Chapman to Armand Nolin, with
LT T — - dtachments — -
» October 15,2003 e-mails(2) to Susan Chapmanfrom Margaret Curtis
» January 23,2004 memo from Susan Chapman to Matthew Moore RE:
Missing Documentsand Files (with attachments)
> Notes after the May 25,2004 Meeting with Jim Marshall and Matt Moore
> May 25,2004 letter of warning with attachments

Ms. Lozier argued that her exhibits would show that, “...the clams madein theletter [of
warning] were produced as aresult of discord within the office and the workload being
unnecessarily heavy in [her] area, and co-workers causing problems which affected [her]
work directly, so [she] had to spend agreat deal of [her] time correcting their errors.”

Findings of Fact

N Having carefully considered the evidence and argument offered by the parties, the Board
found thefollowing:

1 TheAppellant has worked for the Department of Transportation since 1999. At the
time the warning wasissued, she was employed as an Accounting Technician (salary
grade 12) in the Bureau of Public works? where the accountabilities listed on her
supplemental job descriptionincluded:
= Establishing and maintainingthe Public Works contractual ledger for dl active
projects by posting, balancing of transactions and transferringof funds.

= Utilizesindependent judgment in reviewing and verifyinginvoices and alteration
ordersthat are being processed.

» Processing estimateinvoiceson contracts; making sure the moniesare correctly
manifested.

= Composing, signing and'filing of &l correspondence associated with accounts

payable.

/

2 The Appellantis currently employed by the Department as an Accountant .
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»  Communicatingand coordinating with other state agenciesto insure the
appropriatefunds are allocated to the various projects.
Tracking transactionson an audit review sheet so that information can be readily
accessed.

» Completing audit verificationssubmitted by certified public accounting firms by
presenting them with the current status of paymentsthat have been made on
projects. [State's Exhibit 2]

. InFebruary 2004, Armand Nolin, the Business Administratorin the Bureau of Public

Worksinformed Matthew Moore, the Bureau Administrator, “...payments were
running well behind the Bureau's procedure.” [State's Exhibit 3] Mr. Moore had
also“...received telephonecalls on aregular basisfrom distressed contractors
looking for their payment(s).” [State's Exhibit 5] Mr. Moore directed the Appellant
to concentrate al her efforts on getting the payments up-to-date. He also reassigned
some of the Appellant's dutiesto her supervisorsand co-workersso the Appellant's
time would not be taken up filing, photocopying, or running errands within the

Department.

. In an effort to standardize procedures and expedite payment processing, Mr. Moore

also directed the Appellant to participateon a'*team™ with supervisors and co-
workersto establish proceduresfor handling the mail, filing, tracking payments,
logging documents and change orders, and generally managing the flow of
information and tasksin the office to ensure proper file management and timely

payment to contractors.

. Affidavitsprovided by Armand J. Nolin and Donald S. Lasell [ State's Exhibits 3 and

5] attest to Ms. Chapman L ozier's inappropriate conduct and lack of cooperation
during the team meeting process. Specifically, Mr. Nolin indicated that the Appellant
was"'typicaly late [to meetings], interrupted others' ideas, changed topics randomly,
[was] disruptive by flipping papers, constantly writing notes, [would] make
unintelligiblenoises, laugh for no reason.” [State's Exhibit 3] The Appellant's
demeanor during the hearing on the merits of her appeal was consistent with that

description.
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. The Appellant repeatedly demonstrated that she was not willing to compromise or

accept others' ideas when they involved examining or discussing how her own work
flow might beimproved. She madeit clear that sheresented Ms. Dwinnells' and Mr.
Nolin's input during that process, even though they werein her supervisory chain of
command and had been directed to pick up some of the Appellant's duties. Inthe
document titled " Susan Chapman Lozier 9/3/04" in the section titled " Commentsre
P.6,” the Appellant wrote, ““...This group had the mindset that my work was up for
their approval or disapproval. That was not right. Ms. Dwinnells and Mi-. Nolin
don’t want to do my work, don't provide any real assistanceto me, but have much to
say about it. | develop systems which work without having any of their support. If
they wereto 'help’ me then they should have made an attempt to listen to meinstead

of continually arguing with me."

. Inadocument titled " Notes After the May 25,2004 meeting with Jim Marshall and

Matt Moore" the Appellant wrote, "My co-workers proved themselves to be
adversarial for reasons unknown to me.” Other documents attached as “Exhibit F to
the Appellant's May 11, 2004 |etter to James Marshall, particularly the page titled
"Thoughtson the situation at work," provide good examples of the Appellant's rolein
the ongoing conflict with one of her co-workers, D Gandalf. The documents also
offer evidence of the Appellant's constant criticism of othersin her work group, and
her refusal to accept any responsibility for what she describes as" discord" in the
workplace. With respect to Mr. Gandalf, the Appellant wrote, I will not lower my
standards becauseit takes D out of hiscomfort level. That D does not share the
concept of improving workflow to improve processesis not my problem. Itisclear to
methat D isuntrained. Moreover, heis unwilling, as his behaviors and attitudes

continually confirmthis... D isunwilling to engagein problem-solving or to takeon -

awork-related challenge.” The Appellant's description of interactions with Mi-.
Moore, Mr. Nolin and Ms. Dwinnells are equally judgmental. The Appellant's
disdain for her co-workers and supervisorsis apparent in the documents she offered

into evidence.

. Interms of punctuality and maintaining aregular work schedule, the Board asked the

Appellant if it were true that the Department had changed her work hours severa
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timesin order to help her report to work on time, and whether or not she had been
counseled in February 2004 about repeatedly being late. The Appellant said, "'l
remember [Mr. Nolin] coming over to my desk and glaring & me and telling me | was
late again and it was unacceptable.” She agreed that her schedule had been changed
severa times, but did not believeit had helped particularly. The Appellant indicated
that thosein her work group knew she had personal issues periodically that made her
late to work. When the Board asked the Appellant if she agreed it would be difficult
to staff a department if every employee came and went whenever they wanted to or
whenever they could, the Appellant did not answer the question directly, replying
instead, " Theway | feel about it, it’s not as bad as people who stay on the phonefor a
half hour or sell their eggs around the building."

. When the Board questioned the Appellant about how she obtained permission to work

overtime, and whether or not she had been counseled about working through the
chain of command for approval if she needed to work overtime, she again avoided
answering the question directly. Instead she stated, *'I told Mr. Moore at that time
that | didn't think | necessarily needed overtime... Factualy itistruethat | would
work until theend of my day, and then | would pick up. Becauseit's accounting
work, if | wasn't done at theend of theday, 1'd just keep working on it until | was

done. It wasn't anissue since 1999."

. In her written response to her performance evaluation [State's Exhibit 8] the

Appellant wrote, "*Ms. Dwinnells misrepresents me and my work situation... she,
like Mr. Moore, Mr. Nolin, continually blamed me for payment delays which are not
in my control and which, furthermore, were more correctly linked to thelack of
support | had in the office. | alwaystold Mr. Moore that | didn't have problems with
making payment per se, despite the database flaws.”" The evidencereflects that
payments to contractors were not always timely, and although'the Appellant did not
have complete control of the payment process, the evidence supportsthe
Department's assertion that the payment process was ““...impeded by [the
Appellant's] attention to fine detail on items that are not [her] responsibility. This
combined with [her] refusal to utilize assistance from co-workers, [her] failureto

bring issues preventing processing of payments to [her] supervisor, [and her]
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uncooperativeinvolvement on the contractor payment process improvement team...”
[State's Exhibit 1]

Rulings of Law

. Per 1001.03 (&) of the NH Code of Administrative Rules authorizes the appointing

authority “...to use the written warning as the least severeform of disciplineto

correct an employee's unsatisfactory work performance or misconduct...”

. The Appellant's inappropriate interactions with her co-workers, her failure to adhere

to her assigned work hours, and her failure to complete some of her assignmentsin a
timely fashion constituted "failure to meet any work standard,” one of the offensesfor
which appointing authorities are authorized to issue written warnings under the
provisions of Per 1001.03 (a) of the NH Code of Administrative Rules.

. The Appellantfailed to provce by a preponderance of the evidence that, “ (1) The

disciplinary action was unlawful; (2) The appointing authority violated the rules of
the division of personnel by imposing the disciplinary action under appeal; (3) The
disciplinary action was unwarranted by the alleged conduct or failure to meet the
work standard in light of thefactsin evidence; or (4) The disciplinary action was
unjust in light of thefactsin evidence,” asrequired by Per-A 207.12 (b) of the NH
Code of Administrative Rules.

Decision and Order

The Board understandsthe Appellant's frustration at being responsible for work over
which she could not exercise complete control. Instead of working cooperatively and
collaboratively to identify and resolvethose problems, however, the Appellant
exacerbated the problem by openly showing her contempt for supervisors and co-
workers, and repeatedly criticizing their work ethics and the quality of their work. When
evaluated and counseled concerning her own shortcomings, the Appellant tried to deflect
criticism by finding greater fault with others. The Appellant's conduct contributed
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significantly to the group's apparent inability to work together effectively and

collaboratively.

On all the evidence, argument and offers of proof, the Board found that the Department
of Transportation wasjustified inissuing the Appellant a written warning for failure to
meet work standards. Accordingly, the Board voted unanimously to DENY the appesal

and uphold the written warning.

THE PERSONNEL APPEALSBOARD
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Patnck Wood , Chatr

W70V

Robert Johnso% issioner

(@l (2= D

Phﬁlp Bonaﬁd% éommlsswner

Johtd Reagan, Commissioner V|

cc:  KarenLevchuk, Director of Personnel, 25 Capitol St., Concord, NH 03301
Assistant Attorney General Margaret Fulton, Dept. of Justice, 33 Capitol St.,
Concord, NH 03301
Frances Buczynski, HR Administrator, Dept. of Transportation, 7 Hazen Dr.,
Concord, NH 03301
Susan Chapman Lozier, PO Box 448, Concord, NH 03302-0448
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