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The New Hanipshire Persoanel Appeals Board (La'ivreizce H. Miller, Lisa A. Rule, and James Barry, 

Sr.), met Wednesday, July 17, 1996, ~111der the, authority of RSA 21 -258, to hear the appeals ob 

-Melanie Comi, XI employee of the Fish and Game Depa-hnernt. h4s. Comi, who was represented at 

the hearing by SEA Field Representztive Stephen 3, MsCorrr~ack, was zppealing two letters of 
- 

/ \ 
' ) .iva~-ning, issucd to her on July 26: 1995, and February 5 ,  1990, for disruptive behavior in the 

kvorkpkice. Executive Director James RiStcfms appesred on behalf of the Fisli and Game 

Depmtmeni. The a-ppeals were made on offers of proof by the represeiltaiivec cftke pdrties. 

la support of Ms, Comi's first appeal (Docket #96-D- l), I\/fr. McCoimack argued that Ms. Coxni. lxcl 

been Jt'alsely accrrsed of tryirig to ir~tiinidate a co-worker, md of descl-ibing a ca-worlcer as sm unfit 

mother. He contended that the oniy evidence against tile ~ppellm~t uras hearsay evide~:ce and that it 

should be given liitlr: or no weight. Mr. McCorinack argued thxt instances of in!cxpersonal cond1:ct 

between Ms. Comi and anotl~er cu-worker had been reported out of c.o~~ttext, thzt none r ~ f  her 

behavior ~varrmted a w.itke~ warning. Ia the second appeal (Docket #96-1'4-!3), Mr. $AcComack 

argued that Ms. Coilxi had been singled out for disciplinary action when her co-workers 11'0~itincly 

exhiGi1:ed similar behavior. He argued that there were no established policies, procedures or protscoi 

3 t the bvork siic to ~IISL~I'S even-handed treatment of exnployees. I:il~aLly, he suggested that the 

Department resented Ms. Comi's lmowledge of the personnel rules and regulations, and iiiscriminated 
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, ) against her because she dared to challenge management when she believed those regulations were 

being improperly or unfairly applied. 

Mr. DiStefano argued that Ms. Comi had a history of disruptive behavior and that the evidence would 

demonstrate that Ms. Comi's conduct, not the conduct of her supervisors, was at the heart of the 

problem. He argued that in spite of a pattern of performance and behavioral problems, the agency 

had made efforts to accommodate Ms. Comi by adjusting her work schedule, changing her physical 

location to reduce her contact with others, and reassigning her work to make we of her strengths and 

minimize her weaknesses. Mr. DiStefano said that Ms. Comi's had not been singled out, noting that 

the Department used discipline when it became necessary. 

Mr. DiStefano explained that during the process of informal settlement prior to appeal to this Board, 

Ms. Comi's representative had asked Mr. DiStefano to discuss the appellant's conduct with her co- 

workers in order to get a clearcr idea of how her work area was managed. Mr. DiStefano said that he 

had met with her co-workers, and that although the staff was not unanimous in its opinion, the 

'1 majority believed that Ms. Comi was "a problem." , 

1 
Upon review of the documentary evidence, oral argument and offers of proof which the parties 

presented for the Board's consideration, the Board voted ~nlanimously to deny both of Ms. Comi's 

appeals. Contrary to ihe appellant's assertion, the evidence does not demonstrate personal bias on the 

part of Ms. Comi's current supervisor, nor does it support the appellant's theory that she Bad been 

"singled out." Instead, the evidence supports the State's claim that Ms. Comi's behavior was 

disruptive. 

'The June 26, 1995 Performance Sunimary assessing Ms. Comi's performance for the period of June, 

1934, through May, 1995, rated the appellant as meeting expectations in fourteen of the twenty-two 

performance categories. Those areas marked as not meeting expectations addressed to some extent 

the appellant's willingness to work cooperatively with both her co-workers and her supel-visors. The 
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,,/ 1 evaluation provides what appears to be an objective and unbiased assessment of Ms. Comi's work, 

noting her strengths as well as her weaknesses. For instance, under the heading "'Cornnlullicati~ns,'~ 

the evaluator commented, "Very courteous to the public and personnel from other divisioiis - but 

with co-workers sometimes rude, moody." Similarly, under the category of "Cooperation," the 

evaluator stated, "Is willing to help out most others in the date entry area - if she's getting along with 

them, but complains loudly if she has to help the front office with keying." In the overall comments 

section, the evaluator stated: 

"Was told not to pre-number apps [for moose hunting lottery] but did it anyway 

because it was faster - also told Cindy to do it that way - ended up with some 

applicants in twice, some not in at all, which caused Wildlife Dept. havoc the day 

before the Lottery. However, she was very good about getting them all entered on 

time and worked a lot of overtime hours to complete the job." 

In her response to the evaluation, Ms. Comi characterized some of the critical remarks as being, ". . .of 
/ 

I' , , a personal nature and reflected Sue Martin's displeasure with [her] overall personality." For instsmce, 

i n  response to the observation that she had been rude with co-workers, Ms. Comi responded: 

"Id0 not feel as if 1 arn iude to my co-workers. There ase others in the depastnlent that 

won't even say good-morning to me, but do so to the person sitting next to me. There 

are times I feel I have been treated rudely, such as others ordering out and asking 

everyone, but, me. Yes, n ~ y  feelings can be hurt but I just deal with it. Just the other 

day I said, Good Night everyone, only Fran, Kei-ry and Diane responded." 

Where the evaluator noted that Ms. Comi was willing to help out in the data ently area but not when 

asked to help with keying at the front desk, the appellant wrote, "It isn't that I mind helping out the 

front office, it's more, I am co~lfused why!" 
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Tluoughout the remainder of the response (SEA Exhibit 2), the appellant's comments generally 

reflect her resistance to supervision as well as her tendency to personalize criticism of her work or 

conduct. When the evaluator commented that the appellant's quality of work was a problein and that 

others had learned to check any work she might have done for them, Ms. Comi replied, "As far as 

others having to check my work that I have done for them and finding errors, I also have found errors 

that others have made when doing nly agents. I cl~oose to simply correct the error rather than cause 

the person who helped me enlbarrassment or humiliation." 

Ms. Comi concluded her response by saying that she was unaware that she was loud and disruptive, 
. . 

or that she was causing a problem. However, she wrote that after speaking with one of her 

supervisors, she had decided "to heed his advice." She stated, "I 11 here to do a job, not for a social 

life. So I will do my best to resolve this problem [by] siniply coming to work, acd have my social life 

outside of Fish and Game." 

On July 26, 1995, Ms. Comi's supervisor wrote to Busiizess Administrator Richard Cunningham, 
/- > 

( 1  illforming him that Ms. Coini had allegedly made a remark about aa fellow enlployee being an uilfit 

mother, and had then attributed the remark to one of her co-workers. As a result, the co-worker wrote 

Ms. Co~ni a note, telling the appellant, "However sweet you try to be it will never be the same." 

Aker that, Ms. Comi allegedly would gossip about the co-tvorker, glare at t11c co-worker from her 

desk, and would sit in her vehicle in the parking lot revving her engine as the co-worlcer walked by. 

In late September, 1995, there was a follow-up evaluation for the period of June, 1995, through 

September, 1995. The supervisor noted areas where the appellant's work had improved. However, 

she coatinued to rate the appellant below expectations ill the area of "Cormnin~ications," noting that 

in the absence of close supervision, the appellant tended to fool around too much, constmtly 

demanding "center stage." In the "Comments" section the evaluator stated: 
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"Although there has been some improvement in the quality of her work, there has been 

no improvement in her attitude. Melanie exercises poor judgment and discretion in the 

workplace. I feel she needs constant su~~ervisioi~ and will press the issue until spoken 

to. She spends too much time talking and fooliag arouad. in general her behavior is 

disruptive; she feels that she has to be involved in every discussion and im~volves other 

employees in her disruptive behavior. She repeatedly engages in activities that are 

solely to draw attention to herself." 

On February 5, 1996, Director DiStefano issued a second written warning to Ms. Comi (Docket #96- 

D-13) for continued disruptive behavior. Mr. DiStefano cited several examples of inappropriate 

conduct and asserted that the appellant's behavior contintled to disrupt the workplace. On February 

12, 1996, Union Steward Richard Tichko filed an appeal of Ms. Comi's wai-ning, arguing that she had 

been singled out for conduct which was routinely exhibited by her co-workers, that there were no 

uniformly applied policies or procedures within her work unit, and that she had been discriminated 

against because she was not afraid to speak out in support of fair application of the rules and 

regulations. In his request for a meeting with the Executive Director to discuss the warning, Mr. 

Tichko also asserted that there were co-workers who would come foiward to confirm Ms. Comi's 

allegations that she was being treated differently than her co-worlters. 

Two co-worker statements were offered as SEA Exhibits 8 and 9 (Docket #96-D-13). The first, a 

hand-written letter from cindyl to Union Steward Tichko, explained the writer's opinion that Ms. 

Comi's concluct was a result of overwhelming personal suffering. She also indicated that Ms. Comi 

was not single-handedly responsible for the disruptive work enviroiment. She wrote: 

"I want to help Melanie. She is not completely to blame for everything that goes on. 

When Me1 is wrong I don't stand up for her and I won't go along with her in ~nany 

ways, b~it when she is being totally blamed for sornethiilg that is not totally her fault I 

I It appears that the author of the note to Mr. Tichko is the co-worker Ms. Coini allegedly intimidated. 
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stand up for her. . . . When Me1 is alone and Diane arid Fran aren't there, she is a 

different person. Most times she bothers no one. When the 3 of them are together one 

is as bad as the other. There is total disruption and it continues through the day. If the 

3 of them are there and Me1 is being quiet and bothering no one they go to her and 

together they get her going and it starts all over again. When 1 of the 3 of them shows 

up for work there is no real problem, but most often the 3 of them together causes the 

problem that exists that you are desperately trying to stop. Me1 is not the complete 

problem. Together the 3 of them become very uncontrollable. They don't want to 

follow rules. Rules don't apply to them. They don't respect discipline." 

The second letter written in support of Ms. Comi's appeal was written by Diane Beard. In it, Ms. 

Beard said: 

"Susan Martin [the appellant's supervisor] does treat people differently in the Data 

Entry section. Susan Martin, being the supervisor has different rules for different 

people. While some people are forced to stay at their deslts and worIc others are 

allowed. to roam freely and socialize when ever they feel like it. Some are allowed to 

talk constantiy, which is sometimes very much an irritant." 

Ms. Beard wrote that that there was a serious problem in the data entry area, bLit that the problei~i was 

the result of management and a lack of appropriate supervisoiy methods. Ms. Beard asserted that 

there were no written rules or procedures for office behavior, and that it depended on ''who you are as 

to what you can do, say or wear." 

The Board noted that "Diane" is one of the names appearing in Cindy's letter to Mr. Tichko, the 

Union Steward. Presumably this is the same Diane to whom Cindy referred saying, "Together the 3 

of them become very uncontrollable. They don't want to follow rules. Rules don't apply to them. 
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They don't respect discipline." As such, the Board found that Ms. Beard's assessment ofthe work 

environment may not have been entirely objective or accurate, and gave it the weight it deserved. 

Findings of Fact 

I. Ms. Comi, a Data Ent~y Clerk in the New Hampshire Department of Fish and Game, received 

written warnings on July 22, 1995, and February 5, 1996, for disruptive behavior. 

2. Ms. Comi was advised of deficiencies in her performance, specifically with regard to 
I 

communications, cooperation and workplace behavior, in Performance Evaluations dated June 26, 

1995, and September 29, 1995, and in supervisory memos dated December 27, 1995, Decenzber 

28,1995, and January 22,1996. 

3. The Performance Evaluations dated June 26, 1995, and September 29, 1995, are internally 

consistent, and offer a fair appraisal of Ms. Comi's performance. 

4. The Response to Performance Evaluation and co-worker statements which Ms. Comi offered in 

support of her appeal provide persuasive evidence that Ms. Coini's workplace conduct is 

I (3 disruptive. 

I 5. The appellant failed to offer evidence supporting her claim that she was sufficiently familiar with 

the personnel rules or regulations to know when management was or was not applying the rules 

correctly. 

6. The appellant failed to offer evidence suppol-ting her theory that because of her familiarity with 

the personnel rules, and her willingness to speak up in favor of fair administration of those rules, 

management resented her or discriminated against her. 

Rulings of Law 

1. Per 100 1.03 (a)(6) of the Rules of the Division of Personnel describes a letter of warnin.g as "the 

least severe forill of discipline to correct an employee's unsatisfactoiy work performance for 

offenses including, but not limited to . . . . Exhibiting uncooperative or disruptive behavior.. ." 
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2. Per-A 203.01 of the Rules of the Personnel Appeals Board provides that, "The burden of proof in 

disciplinary appeals shall be upon the employee." 

Decision and Order 

On the evidence, oral arguinent and offers of proof which the parties for the Board's 

consideration, the Board voted u.nanimously to deny Ms. Comi's appeals. In so doing, the Boarcl 

found that Ms. Comi's behavior in the work place was disruptive. The.evidence which Ms. Comi 

offered in support of her appeal is inconsistent with the theory that she had been singled out and 

disciplined for conduct which was otherwise considered acceptable within her work area, or that her 

department resented any special knowledge she might have of the personnel mles and regulations and 

had sonlehow discriminated against her as a result. 

The Board was not persuaded that the agency had any obligation to establish ". . .policies, procedures 

or protocol within her worksite" to distinguish between acceptable and unacceptable behavior, or that 

the absence of such policies and procedures provided grounds for removal of the appellant's 

warnings. The evidence reflects that the staff at Fish and Game, both those who issued the warnings 

to Ms. Comi and those who wrote in suppoi"cf her appeal, understand what conduct is considered 

disnlptive. The evidence and offers of proof reflect that Ms. Coini's conduct in thc workplace has 

been disruptive. 

Ms. Corni's arguinent that she sl~ould not be disciplii~ed for conduct which was similar to her co- 

workers was equally unpersuasive. First, there is insufficient evidence to support a finding that the 

kind conduct for which Ms. Comi was disciplined is commonplace. Furthermore, even if it were 

proven that there are co-workers who conduct themselves in similar fashion, over-turning the 

warnings would not be the appropriate remedy. Employees who engage in siinilar conduct should 

receive similar discipline. 
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i The Board found that the employer provided sufficient notice to the employee that her behavior was 
I I 

inappropriate. The employer gave Ms. Comi the opportunity to take corrective action, and warned 

her that failure to do so would result in disciplinay action. When Ms. Comi failed to take corrective 

action, she received written warnings which, by definition, are the least severe form of discipline to 

correct an employee's unsatisfactory worlc performance. 

For the reasons set forth above, Ms. Comi's appeals are denied. 

I 

THE NEW HAMPSHIRE PERSONNEL APPEALS BOARD 

~a&<;ce H.'Miller, Chairman 

, - \, Lisa A. Rule, Commissioner 

cc: Virginia A. Lanlberton, Director of Personnel 

James DiStefano, Executive Director, Fish and Game Department 

Stephen J. McCormack, SEA Field Representative 
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