
PERSONNEL APPEALS BOARD 
25 Capitol Street 

Concord, New Hampshire 03301 
Telephone (603) 271-3261 

APPEAL OF TIMOTHY DORIS 

DOCKET #99-0-13 

BUREAU OF EMERGENCY COMMUNICATIONS 

The New Hampshire Persoilnel Appeals Board (Bellnett, Wood and Barry) met on Wednesday, 

Jail~laiy 13, 1999, under the authority of RSA 21-I:58, to hear the appeal of Timothy Doris, an 

employee of the Bureau of Emergency Communications. Mr. Doris, who was appealing a May 

22, 1998, written warning for failwe to meet the work standard, was represented at the heariilg 

\- by SEA Field Representative Linda Clzadbo~~nle. David Mazeall, Operatioils Supervisor, 

appeared on behalf of the State. 

The appeal was heard on offers of proof by the represeiltatives of the parties. The record of the 

hearing in this inatter coilsists of the audio-tape recordiilg of the hearing on the merits, 

docunlents subnlitted by the parties prior to the heariag, notices and orders issued by the Board, 

and documents adinitted illto evidence as follows: 

Avpellailt ' s Exhibits 

A. Written Wailing NHBEC099 to Tiinothy Doris fi-om Dave Mazeall dated May 22, 1998 

B. E-Mail to Bixce Cl~eiley et a1 fi-om Timothy Doris dated March 18, 1998 

C. E-Mail to Timothy Doris fi-om Bruce Clleney dated March 18, 1998 

D. E-Mail to Timothy Doris et: a1 from Dave Mazeall dated March 18, 1998 

E. Meinorand~ln NHBEC089 to Bruce Cheney fi-0111 Timothy Doris, dated March 25, 1998 
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State's Exliibits 

Tlie State offered iiito evidence a doculnent described as a "S~lpervisor Activity Account" aiid 

min~ltes of a s~lpervisory meeting dated April 18, 1998. Ms. Cliadboume objected to their 

adlnission arguing that neither of tlie documellts liad, been disclosed to the appellant prior to the 

l~eariiig. Tlie Board excluded those doc~uinelits. Altho~lgh other docillnents were discussed 

d~lriiig tlie course of tlie hearing, iioiie of tliose doculnents were folliially offered into evidence 

and none were admitted iiito the record. 

Tlie warning issued to Mr. Doris by S~~pewisor Mazeall on May 27, 1998, alleged specifically 

tliat : 

1. Tlie appellant approved a self-swap for a Telecoiiim~~nicatiolis Specialist after her leave 

request had already been denied by S~lpervisoi- Mazea~~. 

2. Tliat the appellant failed to properly doc~uneiit or address a personnel problem affecting botli 

tlie individual employee and tlie safety of tliose in the eiiviroimeiit in which he was walking. 

0 3. That the appellant had been negligent in cai~yiiig out his s~lpervisory respollsibilities with 
(\ -) 

respect to reporting his activity, reviewing tlie w o k  of enlployees assigned to liis sliift, and 

reporting systeiii problems; 

4. Tliat lie liad excessive unsclied~tled absences; and 

5. Tliat lie had a llistory of unacceptable perfoimance.. 

Witli respect to tlie specific allegations, tlie parties offered tlie followiiig arg~linellts: 

Tl7.e appellant approved a self-swap for a Telecor7zr7zunicatiorzs Specialist after her leave request 

1zad ali.eady been clerziecl by Supervisor ~ n z e a u .  

Mr. Mazeau argued tliat wider section 49.3 of tlie Collective Bar~ainiiirz Aareeinent, altllougl~ 

Telecoimn~lilicators are pellnitted to swap sliifts, an employee can not swap a sliift with 

liiiiiself/lierself. He argued that one of tlie eiiiployees liad req~lested, and had been denied 

approval, for time off. He asserted tliat in spite of tlie leave denial, Ms. Doris allowed that 
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eillployee to swap shifts with herself for a time wheil she had already been denied leave, and that 

in so doing, he violated the agreement. The appellant argued that in this instance, the employee's 
i / 

req~lest had 01-iginally beeil granted by another s~lpervisor, but that Mr. Mazeat1 denied the 

request beca~lse of "staffiag" concerns. He argued that the staffing issue had been resolved 

without requiring the use of ally over-time worlt, and that he called Mr. Mazea~l for guidance and 

clarification. He argued that wlien Mr. Mazeat1 did not respond, he finally approved the "self- 

swap." 

There is no evidence that Mr. Doris' approval of the swap entailed approving time off that had 

already been denied by his s~lpervisor. Rather, it appears that the employee was permitted to 

change her worlt sched~lle, and did so without affecting staffing or requiring the payment of any 

ovel-time. Absent evidence that ssuch approval violated the Collective Bar,qainin~ Agreemeilt, the 

Board fo~lild that approving tlle sclled~lle cllai~ge provided an insufficient basis upon which to 

issue a written wanling for failuse to meet the work: standard. 

The aypellant failed to properly cloctlnzerzt o/* ndlr.ess n pevson7zelproblenz affecting both the 

irzcliviclunl ernployee arzcl the safety of tlzose iiz tlze erzvironrnerzt in ~~l7iclz he was wor4ing. 

Mr. Mazeall argued that the appellant had obseived behavior by one of the employees on his shift 

that ca~lsed him conceim for his own safety and the safety of his co-wolkers, but that the 

appellant failed to document those behaviors or talte appropriate action to address those issues. 

He argued that although the appellant was not necessarily incorrect in deciding not to discipline 

the einployee, he had an obligation to deal with the issue rather thm "passing the buck" to his 

The appellant argued that he had talten tlle appropriate steps by requesting intervei~tion by other 

s~lpervisory persolme1 in dealing with the einployee. He argued that he had sent e-mail to the 

Director of the Bmea~l and to the other s~lpeivisors advising them that other einployees had 

beg~l i~  to coinplain of this individ~~al's "bizai-re" behavior, that he believed the einployee's mental 

0 coilditioll was ''fragile at best," that he lmew the iildividual possessed weapons, and that he was 
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concellled that the employee was capable of cari-ying O L L ~  something comparable to the ltillillgs 

that had recently occurred ill a Coilnecticut State office building. He arg~ted that because he 
\ / 

worked the over-night shift, he was u i ~ d l e  to access the EAP (Einployee Assistance Program) 

for help, and needed to refer the probleill to his s~~pervisor and the director who worlted days. 

The evidence reflects tliat Mr. Doris forwarded his coilceiils in a11 e-mail to Bruce Cheney, David 

Mazeall, Timothy Creavin, Kelly Grant, Doree Price a ~ d  Steve L'Hemea~lx at 4:01 a.m. 011 

March 18, 1998. (SEA Exhibit B) Mr. Mazea~t replied by e-mail at 8: 15 that same i~zoming, 

writing: 

"As a ineillber of the SEA, I am sure you are very familiar with the contract requireillents 

regarding employee rights. Before the adnlinistratioil call do anytl~ing we need 

documentatioil of problems that would indicate that action is required. This means YOU 

have to document his behavior and show that you have attempted corrective action by 

letter of counseliilg followed by perhaps letters of wai-iling. Perhaps I have missed you 

[sic] efforts to date, but I suspect that these have been no such letters issued to date. Put 

anotl~er way, you have to malte an effort to deal with the probleill before you look to 

others to take care of the issue. You are a s~tpervisor. You need to do those things a 

s~tpe-misor is s~tpposed to do in these matters and provide the administratioil with the 

necessary basis for action. If I have missed the ground work you have done on this 

matter, please bring it to illy attei~tion ASAP." (SEA Exhibit D) 

On March 25, 1998, Mi. Doris wrote a illemo to Director Cheiley (SEA Exhibit E) documenting 

incideilts that had occurred between Mach 3rd and March 18'" iilvolving this pai-ticular employee. 

There is no evidence of a response froill the Director, or fi-om any of the other supervisory staff, 

until the date the written wai-ning was issued to Mr. Doris on May 22, 1998. 

While Mr. Doris may not have been particularly effective in dealing with a difficult and 

potentially dangerous sit~lation, there is no evidence to suggest that those above lliin in the chain 

of coimaild were ally more effective. Harsh criticism is certainly wail-anted for failing to 
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docuinei~t or for delaying reports of "biza&en behavior. However, the Board does not believe 

9 that a seq~lest for assistance a id  iiintervention when employees are fearful of a co-worker, 

pal-titularly when viewed in light of tlle administration's response, is sufficient to warrant a 

written wanling. 

Tlze appellant lzncl been negligent in carrying out his superviso7y responsibilities with respect to 

reporting his activity, reviewing tlze woulc of enzployees assig~~.ecl to his slzift, and reporting 

syster~z problems; 

The State failed to offer ally evidence that Mr. Doris failed to subnlit reports of activities or 

review the work of eillployees assigned to his shift. The appellant made ail uncoiltroverted offer 

of proof that prior to receipt of the letter of wailling, lle llad never been infoimed that his 

s~~pei-visoly repoi-ts were insufficie~lt or had not beell received. Accordingly, the Board fo~md 

illsufficieilt evidence to w a ~ r a ~ ~ t  a written warniag on the basis of that allegation. 

to Tlze appellant hacl excessive urzsclzeclz~led absences. 

The State argued that Mr. Doris had ail uli~acceptable nuinber of ~u~expected absences. The 

appellant argued that all of his req~lests for leave had been approved, and that inany of his 

~lnexpected absences had been as a result of rec~~peration fro111 lu~ee surgery. The State argued 

that even if the leaves were approved, it had a right under tlle R~lles of the Division of Persoilnel 

to discipline ail einployee wllose use of ~ulscl~ed~lled leave was excessive. 

Tlle Board agrees that ail agency call discipline an eillployee for excessive absenteeism. 

However, the State offered no evidence that the appellant had ever beell coui~seled about llis use 

of leave, or infoillled that the agency considered the leave excessive. While couilseling may well 

have beell appropriate, the Board foui~d no evidence sufficient to sustain a warning on the basis 

of this allegation. 
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Tlze appellant hml a history of u1zacce~~tableperforr7znnce. 

Tlie State failed to offer any evideiice of the appellant's alleged "liistory of unacceptable 

perfo~inance." The R~lles of tlie Division of Persoillie1 provide for a system of perfoiinance 

evaluation and appraisal tlu-ougli wliicli tlie eiiiployer is expected to assess an emnployee's work 

perfoiiiiance against a set of standards a id  work expectations. Apart fiom its reference to Mr. 

Doris' responsibilities as a supervisor, aiid the requireinelits appearing on his job description, the 

State offered no evideiice of discussions or coinni~~iiicatioiis with Mr. Doris about the 

eniployer's expectations. Moreover, tlie State offered no evidence tliat it had cond~lcted any type 

of perfolinaiice evaluatioa notifying tlie einployee of deficiencies in his work. 

On the evidence, arguments and offers of proof, tlie Board found tliat tliere were issues involving 
i 
I Mr. Doris' work performance that certailily wa~raiited evaluation, discussion and cowiseling. 
I 

I However, the State failed to persuade the Board that it was justified in issuing a written warning. 

I Tllerefore, t l~e  Board voted to order Illat tlie letter of wari~ing be red~lced to a notice of 
I 

i? connseling, and the letter of war~iing be removed fro111 the appellant's file in tlie Division of 
. , I _-- Persoi~liel. On the coiiditions set fort11 above, tlie appeal is GRANTED. 

i 

THE PERSONNEL APPEALS BOARD , 

//3: Barry, ~ o f i i s s i o l z  
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cc: Virginia A. Lainberton, Director of Persoililel, 25 Capitol St., Concord, NH 03301 
Linda Cl~adboul~e, SEA Field Representative, PO Box 3303, Coilcord, NH 03302-3303 
David Mazeau, Operations Supervisor, Burea~l of Elnergency Coininulications, Hazen 

Dr., Concord, NH 03305 
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