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The New Hampshire Personnel Appeals Beard (Bonafide, Johnson and Casey) met in public

session on Wednesday, February 6, 2013 under the authority of RSA 21-1:58 and Chapters Per-A

100-200 of the NH Code of Administrative Rules, to hear the appears of Karen Hildreth, a former

employee of the Department of Health and Human Services. Ms. Hildreth, who was represented at

the hearing by SEA Grievance Representative Nicholas McGinty, was appealing a December 10,

2010 letter of warning notifying her that her salary increment was to be withheld for failure to meet

the work standard, and a May 4, 2011 letter of warning for failure to meet the work standard and

failure to take corrective action. Attorney Jennifer Jones appeared on behalf of the Department of

Hea!th and Human Services.

On October 27, 2011, the Personnel Appeals Board had dismissed both appeals without a hearing,

finding that because Ms. Hildreth had retired from State service before appealing those warnings to

the Board, she was no longer eligible to appeal under the provisions of RSA 21-1:58. In response to

the Appellant's Motion for Reconsideration, on December 9,2011, the Board affirmed its order

dismissing the appeal. The State Employees Association appealed the Board's decision to the NH

Supreme Court. The Court issued an Opinion on October 30, 2012, reversing the Board's decision

and remanding the matter for a hearing on the merits of the appeals, finding that although Ms.

Hildreth had retired from State service, she was a "permanent employee" within the meaning of RSA

21-1:58, when she initiated her requests for informal settlement of the warnings.

This matter was originally scneduled for hearing on November 14,2012, but was continued at the

Appellant's request. The appeals were rescheduled for a hearing on offers of proof on January 23,

2013, and again postponed until February 6, 2013 at the Appellant's request.
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The record of the hearing in this matter consists of the digital recording of the hearing on the merits

of the appeals, notices and orders issued by the Board, the Supreme Court record (Appeal of Karen

Hildreth, No 2011-895), pleadings submitted by the parties prior to the hearing on the merits of the

appeals, and documents admitted into evidence as follows:

State's Exhibits

1. not admitted

2. Supplemental Job Description for a Business Systems Analyst

3. Notation of Counseling Session dated October 14, 2009

4. Performance Evaluation dated December 11, 2009

5. Performance Evaluation dated December 2, 2010

6. Letter of Warning, Withholding Increment dated December 9,2010

7. Letter of Warning dated May 4, 2011

Appellant's Exhibits

February 6, 2013 "Statement of Offer of Proof"

December 12, 2012 Appellant's Pre-Hearing Submission with Numbered Attachments:

1. Weekly Status Reports

2. October 2009 Notation of Counseling

3. Federal and State Regulations re: Application Processing Timeframes

4. Statements and email from peers and co-workers

5. Meeting agendas and syllabi

6. Check Release Schedule

7. B&S S Case Overpayment Synopsis

8. Letter of Resignation

After carefully considering the parties' evidence, arguments and offers of proof, the Board made the

following findings of fact and rulings of law:
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Findings of Fact

1. Prior to her resignation from State service, Ms. Hildreth was employed as a Business Systems

Analyst I, Salary Grade 28, for the Department of Health and Human Services, Office of

Medicaid Business and Policy. As a Business Systems Analyst I, the Appellant was responsible

to, "Analyze, establish and maintain information system procedures, workflow, business rules

and business processes related to the Health Insurance Premium Program (HIPP) to ensure

savings and cost avoidance of Medicaid expenses." (DHHS Exhibit 2)

2. Ms. Hildreth was advised in an October 14, 2009 "Notation of Counseling Session" from her

supervisor Pauline Doucette that several issues discussed with the Appellant during weekly staff

meetings had not been implemented adequately and required corrective action. Those issues

included:

• Applications not being processed in a timely manner

• Communications with recipients

• Letters mailed from the HIPP program without prior review by your supervisor

• Focus attention on client needs that are related to the HIPP program

• TLP communications

• HIPP procedure changes

3. Ms. Doucette described the overall objective of the memo as a way to help the Appellant,

"...organize the HIPP Program with standard procedures in order to more efficiently manage the

HIPP Program. By coming up with standard procedures, this will allow Karen the opportunity to

be out in the community to outreach to various organizations and clients to increase the volume

of the HIPP Program while still being able to maintain the process and procedures." Ms.

Doucette acknowledged the Appellant's importance to the program in particular and the agency

as a whole and wrote, "Your work is very important to the NH Medicaid Program and OMBP is

relying on you to meet the work and performance expectations applicable to your labor grade."

Each of the issues addressed in the counseling memo included a history, status and specific

corrective action steps the Appellant needed to take in order to avoid disciplinary action. (DHHS

Exhibit 3)

4. The Appellant took exception to the memo, responding specifically to the issues of how long it

took to "enter checks and who was responsible for updating insurance information on the "TPOI."

Ms. Hildreth wrote, in part, "no edits tied to one's login and I dispute the proof offered that I enter

the insurance." The Appellant did not respond to the remainder of the concerns in the
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counseling memo about her communication with recipients, mailing letters from the HIPP

Program without prior supervisory review or approval, focusing attention on client needs that are

related to the HIPP Program, or HIPP procedure changes.

5. On December 14, 2009 the Appellant received a performance evaluation (DHHS Exhibit 2) that

rated the Appellant as meeting expectations in most major categories, but below expectations in

the following sub-categories:

• Listens carefully to suggestions and information from others

• Seeks advice as necessary

• If he/she makes a bad decisions, he/she makes the occasion a learning experience

• Willingly supports and accepts department policy and procedure changes

• Plans and organizes workload in a manner that makes best use of resources

In the comments sections of the evaluation, the Appellant's supervisor noted that Ms. Hildreth

needed to improve her letter writing and email communications so that they conveyed the

necessary information in a professional manner without the need of corrections for spelling,

formatting and emphasis. Ms. Hildreth's supervisor wrote that the Appellant needed to accept

suggestions and learn from decisions that had been made in.order to keep from addressing the

same issues over and over. The evaluation included instructions about proper file maintenance,

client interaction, and the need for Ms. Hildreth to letthe clients resolve their own issues with

providers and insurers. The supervisor noted that the Appellant was a "willing and helpful

employee," but needed to "stay focused on her own job requirement needs before assisting

others and again, the HIPP Program is her area of responsibility." Items identified as "Areas for

Improvement" included letter and email writing, organization and ability to work independently

without the need of daily meetings.

6. The Appellant took exception to the content of the December 14, 2009 evaluation, noting that

"having a different opinion doesn't mean 'not accepting' ," and that some of the concerns raised

in the evaluation were the result of "incorrect info from another unit." The Appellant indicated

that she did not have enough time to respond to each of the elements in the evaluation, but

wrote that she was "endeavoring to adapt to the different environment that makes up the 'OMBP'

administration; a change from one division to another and then from within exposes challenges

for all involved." Ms. Hildreth wrote that she was proud of her accomplishments over the

previous eighteen months, particularly the increase in savings from $269,000+ to $1.34 million at

the end of fiscal year 2009, with estimated savings of more than $504,000 for the first quarter of

fiscal year 2010.
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7. On December 2, 2010, Ms. Hildreth received a Performance Summary that rated her overall

work performance as below expectations. In the "General Comments by Supervisor" section of

the review, Ms. Doucette noted that the Appellant was performing the administrative duties

associated with her position, that the supervisor has taken on some of the job responsibilities to

be sure the HIPP Program was being maintained, and that any outreach for which Ms. Hildreth

was responsible had been "placed on hold until the administrative duties can be managed

appropriately." Ms. Hildreth was directed to "...resume daily meetings with her supervisor to

monitor the caseload and the HIPP Program. All other activities not related to her job duties will

be submitted in writing prior to her acceptance of participation in the activities and will be

approved based on her current workload status." (DHHS Exhibit 5)

8. Although the December 2, 2010 evaluation rated Ms. Hildreth as meeting expectations in many

areas, the vast majority of ratings were below expectations, with the worst overall ratings under

the general heading of "Decision Making," including sub-categories as follows:

• Recognizes and addresses problems promptly

• Gathers facts and information carefully before making decisions

• Seeks advice as necessary

• If he/she makes a bad decision, he/she makes the occasion a learning experience

• Makes decisions in a timely, appropriate manner

9. Ms. Hildreth noted her disagreement with the evaluation in general and indicated that she

"invoked [her] Weingarten Rights twice during the meeting [to discuss the review] and was

denied." She did not provide a further response or comment regarding the substance of the

evaluation.

10. On December 9, 2010, Ms. Doucette issued a written warning to the Appellant, advising her that

because the Appellant failed to meet the work standard, and failed to meet expectations overall,

the Appellant's salary increment was to be withheld for a period of six months. The warning

gave a general summary of issues addressed in the December 2, 2010, performance evaluation,

and set forth a detailed corrective action plan that the Appellant was expected to follow in order

to avoid additional disciplinary action. (DHHS Exhibit 6)

11. In requests for informal settlement of the written warning and withholding of her increment, the

Appellant argued generally that the warning and withholding of her increment were unfair, that

she was meeting reasonable work expectations, that the performance evaluation failed to take

Appeals of Karen Hildreth
Docket #2012-0-004 and #2012-0-007

Page 5 of 9



her achievements and improvements into account, and that the evaluation underlying the

discipline did not accurately reflect her overall work performance.

12. On May 4, 2011, Ms. Hildreth received a second letter of warning for failure to meet work

standards and failure to take corrective action as required, which had included a prohibition

against Ms. Hildreth sending emails that had not been approved by her supervisor prior to

distribution. The Appellant admitted that she sent the email in question, but only after making

what she considered reasonable efforts to have supervisory personnel review the email before

sending it. The Appellant denied that the email was HIPP information to be validated, as defined

by the corrective action plan, describing the email as "an advance warning email intended to

warn staff of a potential issue" that she was told "would be brought to the attention of people of

higher authority."

Rulings of Law

A. There is no rule specifically describing written counseling letters, nor is there any prohibition

against including such documents in an employee's agency personnel file, or referring to them in

an employee's performance evaluation. The only reference in the Personnel Rules to counseling

letters appears in Per 1501.03(a)(4) of the NH Code of Administrative Rules which permits

appointing authorities to place "performance evaluation forms and related counseling letters" in

employees' personnel files.

B. The written warnings and notice of salary increment withholding issued to the Appellant on

December 9, 2010 and May 4, 2011, complied with Per 1002.04 (a) of the NH Code of

Administrative Rules, which defines the written warning as, "the least severe form of discipline

used by an appointing authority in order to correct an employee's unsatisfactory work

performance or conduct," including "failure to meet any work standard" and Per 1002.05(a), which

authorizes an appointing authority to withhold an employee's salary increment when that

employee's performance evaluation reflects thatthe employee has failed, overall, to meet

performance expectations of the position to which the employee is assigned.

C. Although an employee may be disciplined as a result of that employee's failure to meet work

standards, meetings to discuss an employee's performance evaluation are not investigatory

meetings or interviews and therefore not subject-to "Weingarten Rights" as described in Article

XIII, Section 12.8. of the Collective Bargaining Agreement.
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Position of the Parties

Mr. McGinty argued that the Appellant's supervisors did not evaluate the Appellant's work

performance fairly, completely or accurately. He argued that the evaluations failed to note the

Appellant's many accomplishments, the improvements in her work over time, or the efforts that the

Appellant made to adhere to the directives listed in a counseling letter and performance evaluations.

Mr. McGinty argued that Ms. Hildreth's supervisor held the Appellant responsible for errors that

actually were made by the supervisor including several calculation errors that resulted in

overpayment to clients.

Mr. McGinty argued that the corrective action plan the Appellant was expected to follow was

unrealistic and internally contradictory, ultimately making it more difficult for the Appellant to produce

work to her supervisor's satisfaction. Mr. McGinty argued that the Appellant's supervisors faulted

her for not asking questions or clarifying directions, but criticized her for being negative and unwilling

to accept advice when she did ask questions. He also argued that the agency demonstrated its lack

of effort to help the Appellant be successful in her position by not engaging in good faith discussions

of the Appellant's need for a reasonable accommodation.

Mr. McGinty argued the Appellant made significant improvements in the HIPP Program, creating

brochures, designing a web page, expanding the program, and saving the State millions of dollars.

Mr. McGinty argued that the agency failed to prove any of the allegations detailed in the written

warnings, and asked the Board to find that both warnings were unjust under any circumstances. Mr.

McGinty argued that both warnings should be removed from her file, and that the Appellant should

be granted the salary increment that had been denied.

Attorney Jones argued that the Appellant resigned from. her position before the agency could

complete discussions of any requested accommodation, noting that the accommodations sought

were not actually related to the work being performed. Attorney Jones likened those requests to

someone with a walking disability asking for a different lunch period.

Attorney Jones agreed that Ms. Hildreth had saved the State substantial amounts of money through

the HIPP Program, but argued that the savings could have been even greater if the Appellant had

performed her work as directed. Attorney Jones argued that the agency had taken all appropriate

steps to point out deficiencies in the Appellant's work in the initial counseling letter, and told the

Appellant specifically what she needed to do to correct those deficiencies. Attorney Jones argued

that the Appellant's failure to heed her supervisor's instructions and incorporate the supervisor's
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directives into the workflow resulted in the Appellant being unable to successfully complete the

administrative portion of the position, therefore making her unable to perform the appropriate level of

training and outreach. Attorney Jones argued that the agency applied the principles of progressive

discipline and in all respects complied with the Rules of the Division of Personnel in its attempts to

correct the Appellant's unsatisfactory work performance.

Standard of Review

In accordance with the provisions of Per-A 207.12 (b), "In disciplinary appeals, including termination,

disciplinary demotion, suspension without pay, withholding of an employee's annual increment or

issuance of a written warning, the board shall determine if the appellant proves by a preponderance

of the evidence that: (1) The disciplinary action was unlawful; (2) The appointing authority violated

the rules of the division of personnel by imposing the disciplinary action under appeal; (3) The

disciplinary action was unwarranted by the alleged conduct or failure to meet the work standard in

light of the facts in evidence; or (4) The disciplinary action was unjust in light of the facts in

evidence."

Decision and Order

At the Appellant's level of classification and compensation (salary grade 28), the agency was entitled

to hold the Appellant to high standards of performance, expecting her to organize and prioritize her

own work, complete multiple, complex tasks accurately and on time, and expand the HIPP Program

through development of policies, procedures, training and outreach initiatives. As Mr. McGinty

noted, the evidence reflects that the Appellant's outreach and training efforts had been well-

received. However, the evidence also reflects that because of the Appellant's difficulties completing

the administrative portion of the job accurately or on time, outreach initiatives and training, which

represented significant elements of the job, had to be curtailed.

While it is clear that the Appellant disagreed with her supervisor's evaluation of her work

performance and the resulting discipline for failure to meet work standards and failure to take

corrective action, the Appellant did not persuade the Board that the withholding of her annual

increment or subsequent letter of warning were unlawful, or that they violated the Rules of the

Division of Personnel. The Appellant also failed to provide evidence or argument to persuade the

Board that the written warnings or the withholding of her salary increment were unwarranted by her

failure to meet the work standard in light of the facts in evidence, or that they were unjust in light of

the facts in evidence.
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For the reasons set forth above, the Board voted unanimously to DENY the Appeals of Karen

Hildreth (Docket #2012-0-004 and #2012-0-007).

THE NEW HAMPSHIRE PERSONNEL APPEALS BOARD

Philip Bonafide,t/-cting Chair

Robert Johnson, Commissioner

cc Karen Hutchins, Director, Division of Personnel, Department of Administrative Services

Nicholas McGinty, SEA Grievance Representative, State Employees Association

Jennifer Jones, Attorney, Department of Health and Human Services

Mark Bussiere, Human Resources Administrator, Department of Health and Human Services

I.
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NOTICE: This opinion is subject to motions for reh~~~~~r~ule 22 as
well as formal revision before publication in the NewHampshire Reports.
Readers are requested to notify the Reporter, Supreme Court of New
Hampshire, One Charles Doe Drive, Concord, NewHampshire 0.3301, of any
editorial errors in order that corrections may be made before the opinion goes
to press. Errors may be reported by E-mail at the following address:
reporter@courts.state.nh.us. Opinions are available on the Internet by 9:00
a.m. on the morning of their release. The direct address of the court's home
page is: http) jwww.courts.state.nh.usjsupreme.

MANDATE
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Date

THE SUPREMECOURTOF NEWHAMPSHIRE

Personnel Appeals Board
No. 2011-895

APPEALOF KARENHILDRETH
(NewHampshire Personnel Appeals Board)

Argued: September 20,2012
Opinion Issued: October 30, 2012

Kristin H. Sheppe and Michael C. Reynolds, of Concord, on the brief, and

Ms. Sheppe orally, for the petitioner.

Michael A. Delaney, attorney general (Rosemary Wiant, assistant

attorney general, on the brief and orally), for the State.

DALIANIS,C.J. The petitioner, Karen Hildreth, a former employee of the
department of health and human services, appeals the decision of the New
Hampshire Personnel Appeals Board (PAB)that she forfeited her right to
continue to appeal a disciplinary action after retiring from State service. We
reverse and remand.

The facts are not in dispute. On December 9, 2010, the petitioner
received a letter of warning for failure to meet a work standard, resulting in
withholding of her annual salary increment. On May 4, 2011, she received a
second letter of warning for failure to meet the work standard and failure to
take corrective action as directed. Pursuant to the personnel rules, she
initiated an appeal of both disciplinary actions through the informal four-step

mailto:reporter@courts.state.nh.us.
http://jwww.courts.state.nh.usjsupreme.


settlement process. See N.H.Admin. Rules, Per 205.03, 205.07. After
proceeding through the first two steps, the petitioner retired from State service.
As a result of her retirement, she was notified at step III that the relief provided
by the informal settlement process was no longer available to her. The
petitioner appealed this decision to step IV. The director of personnel refused
to schedule a hearing, concluding that the petitioner was no longer entitled to
review of the disciplinary action.

The petitioner then appealed to the PAB. See N.H. Admin. Rules, Per
205.02(b) (explaining that informal settlement process does not preclude
appeal to PABunder RSA21-1:58). The PABconcluded that "[b]yresigning and
voluntarily givingup her status as a permanent employee, [the petitioner] also
relinquished her right to appeal decisions of the appointing authority that
affected her status as an employee while she held her permanent position."
The petitioner's motion for rehearing was denied; this appeal followed.

Our review is governed by RSA541:13 (2007). Accordingly, the PAB's
findings of fact are deemed to be "prima facie lawful and reasonable." Id. "Its
interpretations of statutes and administrative rules, however, are reviewed de
novo." Appeal ofAlexander, 163 N.H. 397, 401 (2012).

RSA21-1:58, I (2012) grants authority to the PAB to hear appeals from
"[a]ny permanent employee who is affected by any application of the personnel
rules." Our sole task on appeal is to determine whether the petitioner was a
"permanent employee" when she filed her appeal with the PAB. In arguing that
she was not, the State relies almost exclusively upon Appeal of Higgins-
Brodersen, 133 N.H. 576 (1990). In Higgins-Brodersen, two full-time
employees sought to appeal the denial of compensation for unused annual
leave that had accrued while they held part-time positions. Id. at 577. In
affirming the PAB's denial of jurisdiction, we concluded that "for an employee
to have a right of appeal under RSA21-1:58, the personnel rule in question
must have been applied to the employee while permanently employed." Id. at
580. Because the two employees were part-time, and, therefore, were not
permanent employees when the personnel rule was applied to them, they could
not appeal the PAB's action. Id. at 579-80. Here, the State does not dispute
that the petitioner was a permanent employee when she received the letters of
warning. Rather, the State asserts that "[b]yresigning, an employee
voluntarily, knowingly and intelligently gives up the status of 'permanent
employee' and any commensurate benefits." We disagree. "[A]bsent an express
'temporal qualifier,' such as 'current,' ... use of the word 'employees' does not
inherently exclude former ... employees." Duckworth v. Pratt & Whitney, Inc.,
152 F.3d 1,6 (1st Cir. 1998) (citation omitted).

The State asserts that the petitioner's remedy in this case is to submit a
letter of rebuttal for placement in her personnel file. See N.H. Admin. Rules,
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Per 1501.03(a)(6). Such action, however, would not provide the relief that the
petitioner seeks. "When the court construes a statute, it is especially
appropriate to consider 'the evil or mischief' the statute was designed to
remedy." Rix v. Kinderworks Corp., 136 N.H. 548,550 (1992). Here, "it is
clear to us that the legislature intended to confer upon State employees a
specific right of appeal to the [PAB]"of personnel decisions "based upon
permanent status." Appeal of Higgins-Brodersen, 133 N.H. at 580. A letter of
rebuttal placed in the personnel file alongside the contested letters of warning
is not a substitute for removal of the letters themselves. Moreover, the first
letter ofwarning precluded the petitioner from receiving the annual salary
increment to which she would have otherwise been entitled.

We conclude, therefore, that the petitioner is a "permanent employee" for
the purpose of appealing the disciplinary letters to the PABunder RSA21-1:58
(2012). Accordingly, we reverse and remand.

Reversed and remanded.

HICKS,CONBOY,LYNNand BASSETI, JJ., concurred.
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PERSONNEL APPEALS BOARD
25 Capitol Street

Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeals of Karen Hildreth

Docket #2012-D-004 and #2012-D-007

Department of Health and Human Services

Personnel Appeals Board Decision on Appellant's Motion for Reconsideration

December 9, 2011

By letter dated November 23, 2011, SEA Grievance Representative Nicholas McGinty requested reconsideration of

the Personnel Appeals Board's October 27, 2011, decision dismissing the above-titled appeals as moot. In

dismissing the appeals, the Board found that when the Appellant voluntarily retired from her position as a permanent

State employee, she no longer qualified as a permanent employee eligible to appeal to the Board under the

provisions of RSA 21-1:58.

In support of his Motion for Reconsideration, Mr. McGinty argued that in dismissing the appeals, the Board had

misinterpreted the Court's decision in the Appeal of Carol Higgins-Brodersen and William McCann (1990) 133 N.H.

576, 578, asserting that although the Appellant had voluntarily retired from her position and was no longer employed

by the State, she had timely filed requests for informal settlement before retiring, and only needed to demonstrate

that she had been affected by a decision of the appointing authority while she was employed in order to preserve her

right to appeal.

The Board does not agree. As the Court wrote in its decision in Higgins-Brodersen, "The term 'permanent' reflects a

degree of mutual commitment between employer and employee and an expectation that their relationship will be

long-term." Once an employee has voluntarily retired, there is no further expectation of a relationship of any kind. As

noted in the Board's original decision, the Court wrote:

"In reviewing RSA 21-1:58, it is clear to us that the legislature intended to confer upon State employees a
specific right of appeal to the Board based upon permanent status. Permanent employees have completed
a working-test period and have been recommended for permanent appointment by the proper appointing
authority .... The term 'permanent' reflects a degree of mutual commitment between employer and
employee and an expectation that their relationship will be long-term. It is quite reasonable for the
legislature to accord employees holding permanent status greater opportunity to challenge personnel
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decisions affecting them. It is also reasonable to conclude that the legislature did not intend RSA 21-1:58 to
confer upon such employees a right to challenge all personnel decisions, but only ones involving the
application of a personnel rule which affects them while they hold their permanent status." (Emphasis
added.)

The Court did not say that employees have the right to challenge personnel decisions that affected them when they

held their permanent status, but those affecting them while they hold their permanent status.

Therefore, as set forth above, the Board, voted to affirm its decision dismissing the appeals of Karen Hidreth, Docket

#2012-0-004 and #2012-0-007, as moot.

The New Hampshire Personnel Appeals Board

<::_i:.:z JIJmz
Patrick od, Chair

Robert Johnson, Commissioner

cc: Karen Hutchins, Director of Personnel, 25 Capitol St., Concord, NH 03301

Nicholas McGinty, SEA Grievance Representative, State Employees Association, 207 North Main St.,

Concord, NH 03301

Mark Bussiere, Human Resources Administrator, Department of Health and Human Services, 129 Pleasant

St., Concord, NH 03301



PERSONNEL APPEALS BOARD
25 Capitol Street

Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of Karen Hildreth

Docket #2012·0·004 and #2012·0·007

Department of Health and Human Services

October 27, 2011

The New Hampshire Personnel Appeals Board (Wood, Bonafide, and Johnson) met on Wednesday, October 12,

2011, and reviewed the Board's list of pending appeals for purposes of scheduling hearings. Included in that review

were two appeals filed on behalf of Karen Hildreth, a former employee of the NH Department of Health and Human

Services, who was appealing a December 9, 2010, letter of warning notifying her of the withholding of her salary

increment (Docket #2012-0-004), and a May 4, 2011, letter of warning (Docket #2012-0-007).1 According to

documents submitted by the Appellant, appeals of both the withholding of a salary increment and subsequent letter of

warning were filed with the Board on August 2, 2011.

Documents submitted in connection with the two appeals indicate that the Appellant had filed requests for informal

settlement as described by Chapter Per 205 of the NH Code of Administrative Rules, seeking to reverse the

appointing authority's decision to withhold her salary increment, and to have the letters of warning removed from her

personnel file. The record reflects that deadlines established in connection with the process of informal settlement

were extended by mutual agreement. The record also reflects that the Appellant resigned from State service

effective June 1,2011, before either of the letters of warning had been resolved through the process of informal

settlement described. By resigning and voluntarily giving up her status as a permanent employee, the Appellant also

relinquished her right to appeal decisions of the appointing authority that affected her status as an employee while

she held her permanent position.

1 The August 2, 2011, notices of appeal refer to Ms. Hildreth receiving a "letter of disciplinary suspension without pay," a "letter of
disciplinary demotion" and an "allowable immediate termination." According to the attachments, Ms. Hildreth was not
suspended, demoted, or dismissed from service.
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NH RSA 21-1:58 provides a right of appeal to, "Any permanent employee who is affected by any application of the

personnel rules ... " The NH Supreme Court addressed the definition of "employees" in its decision in the Appeal of

Carol Higgins-Brodersen and William McCann (1990) 133 N.H. 576, 578. In that decision the Court wrote:

"In reviewing RSA 21-1:58, it is clear to us that the legislature intended to confer upon State employees a
specific right of appeal to the Board based upon permanent status. Permanent employees have completed
a working-test period and have been recommended for permanent appointment by the proper appointing
authority .... The term 'permanent' reflects a degree of mutual commitment between employer and
employee and an expectation that their relationship will be long-term. It is quite reasonable for the
legislature to accord employees holding permanent status greater opportunity to challenge personnel
decisions affecting them. It is also reasonable to conclude that the legislature did not intend RSA 21-1:58 to
confer upon such employees a right to challenge all personnel decisions, but only ones involving the
application of a personnel rule which affects them while they hold their permanent status."

The Board notes that in reaching its decision in that case, the Court did not say that employees had the right to

challenge personnel decisions that affected them when they held their permanent status, but those affecting them

while they hold their permanent status. The letters of warning issued to the appellant under the authority of Chapter

Per 1000 may have affected the appellant while she was still employed on a full-time basis as a "permanent

employee." Having left her position voluntarily, however, Ms. Hildreth no longer qualifies as a permanent employee

whose employment status is affected by the warning. As a result, the Board found that the instant appeals should be

dismissed as moot.

In reaching that decision, the Board notes that the Appellant is not without recourse in addressing the substance of

the written warnings. The Appellant already enjoys the protection of RSA 275:56, II, which states,

"If, upon inspection of his personnel file, an employee disagrees with any of the information contained in
such file, and the employee and employer cannot agree upon removal or correction of such information,
then the employee may submit a written statement explaining his version of the information together with
evidence supporting such version. Such statement shall be maintained as part of the employee's personnel
file and shall be included in any transmittal of the file to a third party and shall be included in any disclosure
of the contested information made to a third party."

Prior to her resignation from State service, the Appellant did submit one or more written statements explaining her

version of the facts in dispute. In compliance with the provisions of RSA 275:56, II, the State is required to maintain

the Appellant's statements along with copies of the disputed warnings as long as those warnings remains in the file.

With respect to the withholding of her salary increment (Docket #2012-0-004), the Appellant argues that, "The denial

of the completion of the informal settlement process denies the appellant their right to an appeal under the personnel

rules. The denial of Ms. Hildreth's opportunity to appeal denies her an opportunity to address the financial detriment



to her pension that resulted from the department withholding her step increment." (Appeal letter, page 4) As logical

as that argument may appear on its face, the fact remains that the Appellant chose to resign and left her position

voluntarily before completing the appeals process that she and her representative had initiated. By resigning, the

Appellant also forfeited her right to appeal as a permanent employee.

Therefore, for all the reasons set forth above, the Board, on its own motion, voted to DISMISS the appeals of Karen

Hidreth, Docket #2012-0-004 and #2012-0-007, as moot.

The New Hampshire Personnel Appeals Board

Robert Johnson, Commissioner

cc: Karen Hutchins, Director of Personnel, 25 Capitol St., Concord, NH 03301

Nicholas McGinty, SEA Grievance Representative, State Employees Association, 207 North Main St.,

Concord, NH 03301

Mark Bussiere, Human Resources Administrator, Department of Health and Human Services, 129 Pleasant

St., Concord, NH 03301


