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The New Hanpshire Personnel Appeals Board (Bennett, Rule and
McGinley) net Decenber 8, 1993, February 23, 1994, and April 5,
1994, to hear the letter of warning appeal of Joseph MHugh, an
enpl syee of the Division of State Police, Department of Safety.
The appellant was represented by Attorney Francis X Quinn. Mjor
Thomas F.  Kennedy appeared on behalf of the Division of State
Pol i ce.

M. MHugh’s June 14, 1993 letter of warning arose from a charge
that he had violated the Dvision's Rules and Regul ations, Section
1.5.1 Personal Behavior by allegedly failing to maintain his
tenper, patience, and discretion through the use of disrespectful
and willfully insubordinate behavior directed at Sgt. Wl kowski
[ his imedi ate supervisor].

By letter dated September 17, 1993, Attorney Quinn filed a notice
of appeal on behalf of M. MHugh. |In support of the appeal, M.
Quinn attached a copy of the appellant’s July 27, 1993 appeal to
State Police Director Col. Presby. He also argued that he intended
t o pursue additional issues on appeal, including but not limtedto
the foll ow ng:

"A  \Whether the enpl oyer properly followed its internal poli-
cies, statutes .and regulations regarding (1) involuntary
transfer and (2) performance upgrade;

B The severity of the penalty inposed,

C Whet her there were grounds for sanction of relief from
duty;

D Whet her the conduct in question was provoked;
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E. Whet her the conduct in question is consistent with the
regul ati ons and statutory and decisional |aws promnul gated by
the Public Enpl oyees Labor Rel ations Board."

By letter dated Septenber 23, 1993, Attorney Quinn requested that
t he Beard schedul e a prehearing conference inthe matter t o address
the scope of the appeal, and also filed Petitioner's Mtion to
Enlarge Tine to Take an Appeal ."

By |l etter dated October 13, 1993, Maj . Kennedy acknow edged recei pt
of the appeal on behalf of the State Police. He agreed that the
appeal could be considered tinely, but objected to any attenpt by
t he appellant to expand the scope of the appeal to anything which
occurred subsequent to issuance of the letter of warning.
Specifically, Myj. Kennedy argued that by failing to take a tinmely
appeal of any personnel actions which occurred after the letter of
war ni ng was issued, the appellant had failed to preserve his right
t o appeal those deci sions.

The appeal was accepted by the Board as tinely filed, and was
schedul ed for a prehearing conference on Decenber 8 1993. At that
neeting, after hearing argunent by both parties, the Board voted to
[imt M. McHugh’s appeal strictly to the issue of his June 14

1993 letter of warning, finding that the appellant had failed to
file a tinely appeal of either his involuntary transfer or his
deni al of upgrading to corporal. At that neeting, the Board al so
directed the State Police to conplete the exchange of information
required by Per-A 202.08 of the Rules of the Personnel Appeals
Board by forwarding to the Board and to the appellant any informa-
tion concerning the informal settlement procedures which had not
been provided to date. The appellant was also directed to file an
amended statenent of the basis for his appeal, stating the action
conplained of and a detailed description of why the appellant
believed the action was inappropriate, as required by Per-A
202.01(b) of the Rules of the Personnel Appeals Board.

T The appellant’s original request for hearing had been
m sdirected to the Public Enployee Labor Relations Board and was
not received by the Board within fifteen cal endar days of the date
of the action giving rise to the appeal
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The Division of State Police conplied with the Board s verbal
prehearing order on Decenber 10, 1993, forwarding to the Board and
to Attorney Quinn copies of all previous requests and decisions in
the possession of the Division of State Police concerning the
Informal Settlenment Process conpleted by the parties in addressing
the letter of appeal. The appellant failed to provide any further
statenent of the basis for his appeal

At the February 23, 1994 hearing, Maj. Kennedy requested that the
Board dism ss the appeal in light of the appellant's failure to
conply with the Board’s direct order to file a nore detailed
statement of the basis for his appeal. The Board denied that
request, finding that the absence of a nore detailed statenment did
not unduly prejudice the State. The Board again ruled that the
hearing would be limted to the |l etter of warning, and woul d not be
expanded to address any of the alleged ram fications of that
war ni ng, including the appellant’s subsequent involuntary transfer
and deni al of upgrading to corporal.

The conplaint that Trooper MHugh had violated State Police
Regul ati on Section 1.5.1 (Personal Behavior) arose froman incident
whi ch occurred on the nmorning of May 15, 1993. Trooper McHugh, who
was then assigned to the Mtorcycle Unit, was scheduled to
participate with the Aviation Unit in atraffic patrol on Route 93.
Trooper MHugh and Trooper cargill were initially directed to
report to an area at the Campton exit, where Trooper MHugh was to
have been part of the ground support team \When the pilot of the
aircraft called into say that traffic in that area was very |ight,
the | ocation of the assi gnment was changed, and revi sed orders were
radi oed to Troopers MHugh and cargill to neet at the Sanbornton
exit. Trooper Palnmer, who was also assigned to the detail, had
failed to report to duty on time, further delaying the start tine
of the assignment. While en route, Troopers McHugh and cargill had
also received orders indicating that Trooper MHugh would be
assigned to the aircraft instead of the ground support team
Before Troopers MHugh and cargill had arrived, another change of
| ocation was ordered to the Northfield exit. Trooper McHugh was in
uni form for notorcycle duty and was unhappy that he would have to
work in the aircraft wearing motorcycle boots and pants, which
woul d be unconfortable.
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Sgt. Wl kowski, who was head of the Mdtorcycle Unit and in charge
of the detail that norning, had called to headquarters to find out
where Troopers MHugh and cargill were since they had not yet
signed on to the area radi o frequency. He advi sed headquarters
t hat Trooper MHugh was not going to be required to serve in the
aircraft after all and advised that the unit would neet at
nort hbound Exit 19, the Northfield exit. Because of the transm s-
sion range, Sgt. Wl kowski and Trooper MHugh were not yet on the

same radio channel. At approximately 7:30 am, when Sgt.
Wol kowski | earned that Troopers MHugh and cargill were still in
the vicinity of the Manchester/Hooksett town |ine, he told

headquarters to radio themto proceed "directly” to the Northfield
exit without stopping. They arrived approximately one half-hour
| ater.

Al nost i mredi ately after Troopers McHugh and Cargill had arrived at
the site of the traffic detail, Trooper MHugh and Sgt. Wl kowski
engaged in a very brief, very volatile verbal exchange. As a
result of that exchange, Trooper MHugh was ordered off the detail

~and relieved of duty. Trooper McHugh admitted to shouting at Sgt.

Wol kowski and using obscene |anguage. However, he insisted that
the Sergeant provoked the incident by first directing obscene
| anguage at Trooper MHugh and belittling him in front of his

peers. The State alleged that Trooper MHugh initiated the
argunent, and conducted hinmself in such a manner as to warrant his
inmediate relief from duty. The parties have very different

versions of what occurred when Troopers MHugh and Cargill arrived
at the site of the detail

In his May 17, 1993 written report to Col. Presby, Trooper MHugh
asserted that on the nmorning in question, he signed on with Troop
A at 6:00 am, net Trooper Cargill at the intersection of Routes
51 and 111 in Exeter at 6:30 am, and stopped with Trooper Cargill
in Epping to fuel their notocycles and get coffee. He said that en
route, he had received notice by radio that he woul d be observing
fromthe aircraft on the detail. He said that when he signed on
Chanael 1, headquarters asked for his location. After he replied
he was at the Manchester/Hooksett |ine, he was told to go "directly
t o Sanbornton, do not stop."
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Trooper McHugh said he and Trooper Cargill received another change
in orders while en route, and were directed to Northfield Exit 19.
He stated that upon arriving at the detail site, Sgt. Wolkowski
rolled down the window of the van in which he was sitting and the

appellant said to him, "Well we made it." He said that Sgt.
Wolkowski then said, sarcastically, What, didyou f i n g guys stop
for breakfast on the way up here or what." He alleged that he

responded that they had made several vehicle stops along the way,
in keeping with directions from the sergeant at a prior unit
meeting. He said that Sgt. Wolkowski then left the van and stood
in front on him. Trooper McHugh stated that he told the sergeant,
"you know I've gotten four different sets of orders since l've
signed on", at which point he said the sergeant cut him off and
said, "You did all the f i n g talking yesterday and now you're
going to listen to what 1 have to say."

Trooper McHugh stated that he replied, "I'm not going to listen to
you talk to me that way,” and that Sgt. Wolkowski replied, "The

f you're not, and if you don’t like it than you can get the £
out of here." He reported that he responded, "F you and the
unit. You cause too much f ing stress around here anyway and |

don’t need it". He said that after a further exchange, the details
of which he did not recall, Sgt. Wolkowski then said, "You’re out
of here, you go home right now." Trooper McHugh said he responded,
"Fine," that he got on his motorcycle and rode as far as Epping
before being radioed to return to headquarters to report to Lt.
Dodd who then told him that he was relieved from duty until 9:00
a.m., Monday, May 17, 1993.

Sgt. Wolkowski's report of the incident, also dated May 17, 1993,
is substantially different from Trooper McHugh’s. |n that report,
he claimed that when the appellant arrived at the detail, he ap-
proached the van in which the sergeant was sitting with another
Trooper. He said the appellant said that he and Trooper Ccargill
were late because they had made several vehicle stops en route.
Sgt. Wolkowski reported thatwhen he exited the van, approached the
appellant and made reference to the time, Trooper McHugh interrupt-
ed him and said, "I'm not f i n g kidding. W were | ate because of
the stops just likeyou f i n gtold me to do at the unit meeting.
You know I'm really f i n g tired'of your bullshit.” He reported
that when he tried to reassure the appellant that there wasn't a
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probl em Trooper McHugh started to yell again, saying, "I'mtelling
you, I'm not f____ing fooling we did stop sonme cars and I'm really
f i ngtired of your cheap bullshit, and you ragging on nme all the
fi ngtinme."

According to Sgt. Wl kowski's report, the exchange continued, wth
Trooper MHugh calling him a " f i ng asshole" and a "nother

£ er", to which he responded, "Hold it right there. | listened
to your shit yesterday now I'm talking and it's time for you to
listento ne." He stated that Trooper MHugh then said, " F you,

you're af i n g asshole, nobody |ikes working for you and everyone
onthisf i n gunit thinks you are af i n g asshole, just ask any
one of them They will f i n g tell you" He said he then told
Trooper McHugh to | eave, that he was done for the day. He reported
that the appell ant responded, "111 be gladtof i n g | eave because
| don't want towork withthisf i n g unit anynore. F you, I'm
goi ng back to Troop A and work ny own area.” He said he then told
t he appellant that was to go hone, not to work his area at Troop A
and that as far as he was concerned, the appellant was off the unit

permanently. He said that Trooper McHugh replied, "F___ you. I'm
glad to be off here." He said that Trooper MHugh then rode away
rapidly, but still in control of his notorcycle.

Sgt. Wol kowski reported that he asked Trooper cargill if he knew
what had set-the appellant off. He said that Trooper cargill told
himthat the appellant had been irritated by the repeated changes
of orders, but that he was unaware of any other circunmstances which
could have lead to the outburst by Trooper MHugh. He said that
Trooper Cargill had al ready begun nmaking notes of the exchange in
anticipation of being asked to report on the incident.

The day after the incident, Sgt. Wl kowski called Trooper Cargill
and Trooper Pal nmer, who had been in the van with Sgt. Wl kowski on
the norning of the incident, to report to the Raynond Police
Stationto wite "yellow letters" (Inter-Department Conmunicati on)
detailing the incident. Troopers Cargill and Pal mer supported Sgt.
Wl kowski's statenent that he had asked themto give a conplete
report of the incident. They both testified during the hearing
that Sgt. Wl kowski remained in the station while they were
conpleting the reports and had not told themwhat to wite, only
that they were to | eave blank the nanme of the addressee.
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Trooper Cargill's witten report of the incident prepared on My
16, 1993, described the incident as foll ows:

We arrived at Exit 19 and pulled off the roadway. The NHSP
aircraft van was also parked at this location with Sgt.
Wl kowski and Trp. Palnmer sitting in it. Trp. McHugh
di smounted his notorcycle and went over to the van and spoke
with Sgt. Wl kowski. As they were talking |I was disnmounting
ny notorcycle. The next thing | saw was Sgt. Wl kowski get
out of the van and he and Trp. MHugh continued to talk. Trp.
McHugh began rising his voice at Sgt. Wl kowski. Trp. MHugh
stated that he’s received 4 changes of orders this nmorning and
was sick of this bull shit. Sgt. Wbl kowski stated to Trp.
McHugh to hold it right there. He stated to Trp. MHugh that
he listed to Trp. MHugh yesterday and nowthat it's his turn
to talk. Trp. MHugh continued to yell at Sgt. Wl kowsk
using vulgarity and at one point calling him a f___ _ing
asshole. It was at that point that Sgt. Wl kowski stated to
Trp. MHugh "you're out of here". Trp. MHugh continued to
yell at Sgt. Wl kowski saying good | am out of here. | am
sick of your bull shit. | dare you to ask anyone in this
unit. They're sick of your bull shit, too. Sgt. Wbl kowski
again stated to Trp. MHugh that he was out of here. Trp
McHugh stated good | will go work somewhere else. | will get
ny activity sonmewhere el se.

Trooper Cargill's witten report of the incident concluded by
stating that he had advised Sgt. Wl kowski he had no cl ue what had
set Trooper MHugh off.

Trooper Palmer’s witten report of the incident, also dated May 16
1993, gives a simlar, although far |ess detailed account of the
incident. According to Trooper Palnmer, when Troopers MHugh and

Cargill arrived at the detail, he was in the van witing out his
sumonses for the detail. He said that Sgt. Wl kowski exited the
van, and he noted that Trooper MHugh was yelling. He said he
heard himtell Sgt. Wl kowski that he "was sick of his shit". He
said he then heard the sergeant loudly telling the appellant, "I'm
tal king now', to which Trooper MHugh responded, "I'm sick of your
shit". Trooper Palner said he was trying not to listento what was

bei ng sai d because he felt that it did not concern him but that he
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could not help from hearing the remarks because of how loud they
were. Nonetheless, he said he heard Sgt. Wolkowski tell Trooper
McHugh, "You're out of here", to which Trooper McHugh responded,
"Fine, 1711 go work ny own area". He said that when Trooper McHugh
rode off very rapidly, and that he was concerned for Trooper
McHugh’s safety because he appeared extremely upset.

Troopers McHugh, Palmer and cargill were all interviewed as part of
the investigation of the incident. A disciplinary hearing was
subsequently held by Col. Lynn Presby, after which the Colonel
decided to sustain the charge that Trooper McHugh had violated the
"Personal Behavior" section of the State Police Rules and Regula-
tions addressing personal behavior. A letter of warning was then
issued to Trooper McHugh on June 14, 1993. Trooper McHugh then
initiated a request for informal settlement of the warning by
letter addressed to Col. Lynn M. Presby, State Police Director,
dated June 21, 1993.

In his mano to Col. Presby, appealing the warning, Trooper McHugh
argued that the investigation into the incident was not thorough
enough to determine all the facts of the incident, and was based
largely on reports written by subordinate troopers under the
direction of Sgt. Wolkowski. He argued that key elements of the
incident were intentionally left out of the letters by the troopers
for fear of retaliation. He concluded by saying that the disci-
pline imposed upon him had been inequitable, arguing that the
sergeant had violated the same Rules and Regulations which he had
violated.

Maj. Thomas Kennedy responded to Trooper McHugh by mamo dated July
2, 1993, advising him that his appeal failed to provide a detailed
description of those factors which formed the basis for his appeal.
He directed Trooper McHugh to provide a detailed written report
addressing why Trooper McHugh felt the internal investigation was
not thorough and what facts were not reported and/or considered,
Trooper McHugh’s grounds for claiming that the reports of witnesses
at the scene were biased or incomplete, and what facts could
support the claim that the discipline imposed was "inequitable".

Trooper McHugh responded by memo dated July 5, 1993. Trooper
McHugh said that internal investigation was not thorough because
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t he wi tnesses' statenments did not report t. Wl kowski's question
of, "What, did you f i n g guys stop for breakfast on the way up
here, or what?", or his statenment that "You did all the f i ng
tal king yesterday, and nowyoure goingtolistento what | have to
say". He said these statenments were key to what started the
vol atile conversation that ensued and which had resulted in the
letter of warning. Trooper MHugh also stated that the statenents
submtted by Troopers Cargill and Pal mer were biased because both
of ficers had been taken fromtheir patrol by Sgt. Wl kowski to the
| ocal police departnent where, with Sgt. Wl kowski present, they
were ordered to wite their accounts of the incident. Havi ng
already admtted to his own conduct, Trooper McHugh’s underlying
conplaint was that the incident was "in all reality an argument
that was provoked by Sgt. Wolkowski when he |ost his tenper, and
began to yell at and belittle [the appellant] in front of [his]
peers and the notoring public." He reiterated his positionthat he
shoul d not have been disciplined when, in fact, Sgt. Wl kowski had
also violated the Rules and Regulations concerning personal
behavi or.

In Step | and Step 11 of the informal process for settlenment of
di sputes, the letter of warning was affirmed, first by Col. Presby,
then by Assistant Safety Conm ssioner Robert Dunn. Through his
representative, Attorney Francis Qinn, the appellant then filed
hi s request for hearing before this Board by |letter dated Septenber
17, 1993.

Standard of Revi ew

Per 1001.03 Witten Warning

(a) An appointing authority shall be authorized to use the
witten warning as the | east severe formof disciplineto
correct an employee’s unsati sfactory work performance ...

In his closing argunent, the appellant posed the followi ng two

questions for review by the Board:
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1. Was the letter [of] warning properly issued if the
evi dence establishes that Sergeant Wl kowski provoked
McHugh's conduct on May 15, 1993.

2. Whether the Dvision's failure to adhere to their own
rules, regulations and policies with regard to the
incident is grounds to reversethe Division's issuance of
the letter of warning.

The evidence does not clearly establish that McHugh’s conduct on
May 15, 1993 was provoked. In addition, the Board finds that
provocation is not a sufficient basis for reversal of the letter of
war ni ng, because verbal provocation would not justify Trooper
MHugh's admtted use of obscene |anguage and uncooperative or
di sruptive behavior with a superior officer.

The record reflects that on the Friday preceding the incident,
during discussions on the appellant's annual performnce eval ua-
tion, the appellant asked Sgt. Wl kowski to approach Lt. Furlone

and M. Sullivan about pronoting him to corporal. He was
concerned about the inmpending promotion of a |ess experienced
menber of the Mdtorcycle Unit to Corporal while he still held the
rank of Trooper. He asked the sergeant to speak to Lt. Furlone

and/or Maj. Sullivan about expediting his pronotion rather than
making himwait the additional period as scheduled. According to
t he appellant, he was concerned that if Trooper Lonmbardi returned
tothe Mdtorcycle Unit as a Corporal, the appellant would no | onger
be the "second in command”. Sgt. Wl kowski had told himthat it
was "outside his realn', but that if it were up to himpersonally,
he woul d pronote the appellant.

The record also reflects that Trooper MHugh was agitated when he
arrived at the detail in Northfield on the norning of May 15, 1993.
He was cold after the long ride from the Seacoast. He was
irritated at having received three to four changes in orders while
en route, including one change in which he was advised that he
would have to serve as the aircraft observer when he was not
properly or confortably dressed for that assignnent. He was
suspicious of the way in which the last set of orders had been
rel ayed, considering it highly unusual that he and Trooper Cargill
had been directed to report to the detail "w thout stopping".
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Al nost imediately after arriving at the detail, Trooper McHugh
began defending the time of his arrival by reporting that vehicle

stops made en route were nmade only to satisfy the sergeant's
instructions froma prior unit neeting.

In his own report of the incident, Trooper McHugh characterized the
remark all egedly made by Sgt. Wol kowski as "sarcastic". Wile the
Board does not condone the use of obscene or vul gar | anguage in the
wor kpl ace, the Board does not consider the remarks attributed to
Sgt. Wl kowski by t he appel l ant sufficiently provocativeto warrant
Trooper McHugh’s response. Trooper MHugh admitted that he told
his commandi ng officer, "F___ you and the unit!"™ That conduct is
clearly violative of Section 1.5.1 of the State Police Rules and
Regul ati ons regardi ng personal behavior, as well constituting an
offense as described by Per 1001.03 (a)(5) and (a)(6) of the Rules
of the Division of Personnel, using obscene | anguage and exhi bi ti ng
uncooperative or disruptive behavior.

In his closing argunents, the appellant also asked whether the
Division's failure to adhere to their own rules, regulations and
policies with regard to the incident would provide grounds to
reverse the Dvision's issuance of the letter of warning. Again,
the record does not reflect that the Division of State Police
failed to adhere to their own rules, regulations and policies in
this instance. Therefore, the Board need not reach t he questi on of
whet her such a failure would constitute grounds for renoval of the
war ni ng.

The appell ant has all eged that the investigation into the incident
was tainted by the fact that the "yellow letters” witten by
Troopers Cargill and Pal ner were produced at the direction of Sgt.
Wl kowski . The record reflects that Sgt. Wl kowski directed
Troopers Cargill and Pal mer to report to the Raynond Police Station
to make their reports. Although he instructed themto |eave the
"addressee" section of the meno blank, he'gave them no other
instructions except to give a conplete report of the incident.

There is no evidence to suggest that Sgt. Wl kowski made any
attenpt to influence Troopers Cargill and Palner to include or
exclude information from their reports. In fact, although Sgt.
Wl kowski directed both mento | eave the "addressee" section of the
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meno bl ank, Trooper cargill addressed his memo to Col. Presby,
believing that to be proper procedure. Further, the appellant
failed to offer any evidence or argument to suggest that Sgt.
Wl kowski's presence in the station while the statements were being
produced had any bearing upon the conpl eteness or accuracy of the
reports made by those troopers. The record also reflects that Lt.
Furlone, not Sgt. Wl kowski, was responsible for investigatingthe
incident, reviewng the reports and interviewing the wtnesses.
The Board did not find evidence which would support a finding that
Trooper McHugh was not afforded a full and fair investigation into
t he incident.

The appellant argued that RSA 21-1:58 provides the authority for
t he Board t o change or nodify any order of the appointing authority
or made such other order as it nay deemjust. The appellant argued
t hat the evidence establishes that the Division violated two of its
own rules: (1) by failing to discipline Sgt. Wl kowski for
viol ation of the personal behavior standards contained in 1.5.1 of
the Division of State Police Rules and Regulations, and (2) by
failing to clearly follow the "letter of rule 1.7.7" regarding
relief from duty.

In spite of very lengthy presentations by both parties on the
col l ateral issues of commanding officer status, proper procedures
for "relief from duty", and whether or not Sgt. Wl kowski used
prof ane | anguage in violation of Section,1.5.1. of the Division of
State Police Rules and Regul ations, the only issues before this
Board are the question of whether or not Trooper MHugh engaged in
a course of conduct which violated the State Police Rules and
Regul ati ons addr essi ng personal behavior, and whether that behavi or
rose to the level of an offense as described by the Rules of the
Di vi sion of Personnel.

By his own adm ssion, Trooper MHugh argued with his commandi ng
officer in full viewof other menbers of the unit. He admtted to
telling his commandi ng officer, "F__ you and the Unit", as well as
telling him "You cause too nuch f i n g stress around here anyway
and | don't need it." Trooper MHugh admitted to a further
exchange with Sgt. Wl kowski involving nore profanity which the
Board believes is nost accurately described in Trooper Cargill's
May 16, 1993 neno.
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The Board found that Trooper MHugh did engage in conduct which
violated Section 1.5.1. of the Rules and Regulations of the
Division of State Police, as well as Per 1001.03(a) (5) and (6) of
the Rules of the Division of Personnel. Accordingly, the Board
found that the Division of State Police acted withinits discretion
in issuing Trooper McHugh a letter of warning as the |east severe
formof discipline for correcting an employee’s unsati sfactory work
per f or mande.

Accordingly, the Board unaninously voted to deny Trooper McHugh’s
appeal .

THE PERSONNEL APPEALS BOARD

[l

Mar k J. %ennett, Vi ce- Chai r man

ey

r 4 . .
Lisa A Rule, Conm ssioner

P 21l

Karen S. McGinley, Cowtssioner

cc: Virginia A Lanberton, Director of personnel
Maj. Thomas F. Kennedy, Division of State Police

Francis X Qinn, Jr., Esq.

Boynt on, Wl dron, Dol eac, Wodman & Scott, P.A
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Portsnout h, NH 03802-0418
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