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The New Hampshire Persollllel Appeals Board (R~lle, Jolu~son and Urban) met on Wednesday, 

June 19,2002, under the authority of RSA 21-I:58 and Chapters Per-A 100-200 of the NH Code 

of Administrative R~lles, Rules of the Personnel Appeals Board, to hear the appeal of Frances 

"Cl~is" McLean, an employee of the Department of Transportation. Ms. McLean, an employee 

of the Turnpikes Division, was appealing a written wai~ling issued to her for failing to meet work 

i> standards by treating toll customers discourteously. The appellant denied the allegations, and 

argued that the agency withheld fi-om her the name of the nlotorist who made the most recent 

conlplaint as well as specific details of other comnplaillts allegedly received abo~lt her 

perfoima~ce. The appellant was represented at the hearing by her friend Mi-. William 

Henderson. Assistant Attorney General Margaret Fulton appeared on behalf of the Department 

of Transportation. Neither party objected to the colllposition of the Board scheduled to hear and 

decide the appeal. 

Originally the matter was sched~lled for a hearing on May 22, 2002, on the nlerits of the appeal. 

However, with the appellant's consellt, the Board granted the State's May 15, 2002 Petition to 

Postpone Hearing oil the Merits. The matter was rescheduled with the parties' agreement. 

Witl~o~lt objection, the appeal was heard 011 offers of proof by the representatives of the parties. 

The record of the hearing in this matter co~lsists of documents s~lbmnitted by the parties prior to 

the hearing, notices and orders issued by the Board, the a~ldio tape recording of the hearing on 
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the inerits of tlie appeal, and a single exhibit admitted at tlle liearing identified as State's Exhibit 

1, tlie October 21, 2001 letter received by tlie Bureau of Tumpiltes, complaiiiiiig of Ms. 

McLean's conduct. Attached to the Appellaiit's April 29, 2002 letter of appeal were the 

following: 

1. November 16,200 1 memo fioin F.C. McLean to Mary Burns & Albeit Alinasy 

concerning "Complaint froill 'U1du1own Motorist"' 

2. March 25, 2002 memo froni Frances C. McLean to Harvey S. Goodwill titled "Reply to 

Letter of Warning" 

3. April 16,2002 letter from Harvey S. Goodwill to Frances McLean denying her Step 1 

li~formal S ettlement Request of lier March 14,2002 written warning 

4. Marc11 14,2002 Letter of Wai-iiing issued to Frances C. McLean by Harvey S. Goodwill 

On JLUI~ 6,2002, tlie appellant also s~tbmitted to tlie Board a copy of the October 21, 2001 

coliiplaint filed wit11 tlie Bmeau of T~mlpiltes. Tliat copy bore a n~tmber of hand-written 

notes.' 

Altliough both paities offered additional exhibits into evidence, tlie Board declined to adillit tliein 

as neither party had complied witli Per-A 206.14 of the NH Code of Admiiiistrative Rules (R~lles 

of tlie Personnel Appeals Board) whcli required tlie~ii to disclose ia advance of tlle hearing a list 

of those exhibits they intended to offer at tlie hearing oil tlie merits of the appeal. 

Assistant Attoilley General Fulton argued that tlie burden was utpoii the appellant to prove tliat 

the warning was ~lnwarranted or unfair. Slie argued that tlie b eliavior described iii'the October 

2001 complaiiit was consistent witli prior complaints abo~tt tlie appellant's behavior with toll 

patrons. 11.1 this case, slie argued, the appellant liad been counseled abo~tt lier performance over a 

s~tbstantial period of time and had been advised repeatedly tliat slie needed to treat custoiners 

with more courtesy and respect. Slie argued that tlie appellant had been infol-ined of coll~plaints 

' Notes at the top of the first page appear to have been written by Mr. Almasy. They say, "Mike, Please meet with 
Cluis and get her side of this. Tl~anks, Al," and "let's discuss wheil you have her written statement." Other notes 
appearing on the first and secoild page of the colllplahlt letter appear to have been written by someone else. Those 
notes identify ell-ors ill granlmar and spelling i.11 the letter and highlight what appear to be areas of discussion that the 
appellant raised i11 the course of her appeal. 
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as they were received by the ~epartineilt and had been peiinitted to respond. In each instance, 

she argued, the appellant took no responsibility for creating or coiltributing to a problem and 

simply blamed the motorists instead. She argued that the agency had the right to use the written 

waining as the least severe follll of ,discipline to coirect the einployee's ~lilsatisfactory w o k  

13 erfonllailce or conduct. 

Mr. Heildersoil argued that all the evidence offered by the State in support of the warning was 

inerely circumstailtial and that the burden should have been on the inotorist maltiilg the 

coinplaiilt and oil the State to prove that the appellant was ixde and discourteous. He argued that 

the State's practice of witldlolding the names of individuals who complained about DOT 

einployees placed ail unfair burden on the employees and made it vii-tually iinpossible for thein 

to defend tl~emselves. He also argued that in reviewing the appellant's response to the 

coinplaint, the State gave too little consideration to the appellant's theory that the complaiilt 

appeared to come fi-om a "disgnultled motorist" who was expressing her anger at having to pay 

the tol1,twice a day. 

Mr. Henderson argued that the State's coiltiil~iiag practice of taltiag the motorist's word over that 

of the toll attendant placed ail unfair burden on the einployee. He argued that anyone malting a 

legitimate or valid complaint should be willing to be identified. Instead, he argued, the State 

"protects and hides" those people malting coinplaints. Mr. Hei~derson argued that the appellant 

was ail 18 year employee of the State who has always done her job to the best of her ability. He 

admitted that coinplaiilts about the appellant have come in, but she has answered each of them. 

He argued that it was never the appellait's intent to be rude or to confroilt the motorist, but to 

assist the inotorist in inalciilg the toll collectioil system woi-lt. He aslted the Board to note that the 

toll atteilda~ts have a right to expect inotoksts to meet them half way, and it was ~ulfair to 

discipline ail einployee whei~ it may be the inotorist who has failed to use reasoilable care to 

reach the booth and hand the toll to the attendailt. 

Mr. Hendersoil argued that the appellant had been denied the right to confkoilt her accuser. He 

argued that the State violated the appellailt's privacy by disclosiilg her name and reference to her 

work history to the inotorist inalting the coinplaiilt about her. He argued that the information 
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provided by the State about Ms. McLeaii may even have prejudiced tlie inotorist against tlie 

appellant. 

Tlie State made the following, uilcoiitroverted offers of proof: 

1. Ms. McLean lias worlted for tlie Departineiit of Traiispoi-tatioii as a Toll Atteiidaiit since 

1984. 

2. Between lier date of hire and the preseiit, tlie appellant has beell assigned to fo~our different 

toll stations. 

3. During lier teii~lre as a Toll Atteiidaiit, tlie Depai-tiiieiit lias received a iiiinim~~in of 1 5 

formal coinplaints a b o ~ ~ t  the appellaiit's iliteractioiis with toll patrons. 

4. The Departine~lt of Traiispoi-tation has received more coiiiplaillts about Ms. McLean 

during the cowse of lier employmeiit tliail it lias received a b o ~ ~ t  any other of the 

approximately 300 Toll Attendants who work for the Department. 

5. The appellant's 1999, 2000 aiid 200 1 aiuiual perfoi-~naiice evaluatioiis cited her as below 

expectatioiis in cornrn~~iiicating witli tlie p~~blic.  

6. Tlie appellaiit was couilseled by lier s~~pei-visors in Marcli 1999 and November 1999 to 

stop treating inotorists in a ixde or discoui-teous inaiuier. 

7. Tlie appellant was couiiseled agaiii iii Jai1~1ai.y 2000 for failure to receive tolls in a 

courteous manner. 

8. The appellant lias always offered ail explaiiatioii for coiiiplaiilts received, but in each case 

has insisted that tlie inotorist was at f a~~ l t .  

9. Iii October 2001, tlie Departmeilt of Trailspoi"ctioii received both a verbal and a written 

coinplaiilt froin a female patroil of the Merriiiiaclt Tolls wlio complained that the 

appellant had treated her r~tdely and disco~~rteo~~sly on five separate occasions. The 

inotorist claimed that tlie appellaiit refused to reach out of tlie toll booth to receive her toll 

payinelit. 

1 0. After discussiiig the coinplaiilt witli tlie inotorist, reviewing her writteii complaint, and 

considering the appellant's writteii and verbal response to the coinplaiilt, the appellait's 

s~~pei-visors deteiiniiied that the coinplaiiit was valid aiid was coiisisteiit witli previous 

coinplaiilts a b o ~ ~ t  the appellant's coiid~~ct. 
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I 11. Tlie Department issued the appellaiit a written wailiiiig for f a i l ~ ~ e  to ineet the worlt 

(7 standard, citing her "coiitiii~~ed lack of lielpf~~liiess in collecting tolls aiid discourteous 
, \ -.. , 

reinarlts to toll users.. . ." 

12. Tlie iiidividual wlio inade tlie most recent coinplaiiit about tlie appellant aslted that her 

identity be witldield froiii tlie appellant because she was colicellied that the appellant 

would in some fashion retaliate against her. 

13. Tlie Departmelit of Traiispoi-tation witldleld fi-oil the appellant the iiaine of the iadivid~lal 

malting the most receiit coiiiplaint, althougli tlie Depai-tineiit has released the names of '  

some persons malting coinplaiiits iii the past. 

Tlie appellant made tlie followiiig uiicoiitroverted offers of proof 

1. The Department of Traiisportatioii has soinetiiiies ref~~sed to disclose tlie ilaiile of persons 

malting coinplaiiits about the appellant, as was tlie case with the coiiiplaiiit received in 

October 2001. 

2. Wlieiiever tlie Department lias apprised the appellant of a complaint, tlie appellant has 

provided a writteii explanation of the iiicideilt giving rise to the complaint. 

3. Some drivers fail to use reasonable care to reacli tlie toll both and often do not come to a 
'. , complete stop at tlie bootli, inaltiiig it difficult at tiiiies for Toll Attendants to reacli the 

vehicle aiid receive the toll. 

4. Toll Supervisors Burns and Alinasy disclosed the appellaiit's name to the woman who 

inade the foniial coinplaint about tlie appellant in October 2001, but refilsed to disclose 

the name of the complainaiit to tlie appellant. 

- 5. Although the appellant's 1999,2000 and 2001 aiui~~al perfoilnance evaluations rated her 

below expectations iii tlie area of coinni~liiicatii~g with the p~~blic,  the appellaiit's overall 

performance iii each of those reviews was rated as ineetiiig expectations. 

R~tliiigs of Law 

A. " An appoiiitiiig authority shall be a~~tliorized to use the writteii waniiiig as the least 

severe fonn of discipline to coil-ect a11 employee's uiisatisfactoiy worlt perfonnaiice or 

misconduct for offeiises iiicl~~diiig, b ~ ~ t  not liliiited to: (1) Failure to ineet any worlt 
\ 

standard." [Per 1001.03 (a) (I), NH Code of Adniiiiistrative R~~ le s ]  
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Standard of Review - Per-A 207.12 (b), NH Code of Adliiinistrative Rules I 
1 ii 

"In disciplinary appeals, incl~~ding termination, discipliiicuy demotion, suspension without 

~ pay, withholding of ail employee's annual increment or issusuice of a written warning, the 

board sliall detenniiie if tlie appellant proves by a preponderance of the evidence that: 

"(1) The disciplinary action was ~uilawfi~l; 

"(2) Tlie appointing autliority violated tlie rules of the division of persolme1 by imposing 

tlie disciplinary action ~lnder appeal; 

"(3) The disciplinary action was uliwsul-anted by the alleged cond~~ct or failure to meet 

tlie work standard in liglit of tlie facts in evidence; or 

"(4) Tlie discipliliary action was ulijust in light of tlie facts in evidence." i 

Decision and Order 

Having considered tlie evidence aid tlie parties arguments and offers of proof, the Board voted to 

DENY the appeal, finding that the agency was justified in issuing the appellant a written waiming 

as the least severe form of discipline to correct her unsatisfactory work performance. 

THE PERSONNEL APPEALS BOARD 

La* 8% 
~ i c a  A. Rule, Acting Chairperson 

cc: Tliomas F. Manning, Director of Perso~viel, 25 Capitol St., Concord, NH 03301 
Margaret Fultoa, Assistant Attoilley General, 33 Capitol St., Concord, NH 03301 

,P) William Henderson, 48 Loclvnere Lane, Nasli~~a, NH 03063 
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