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APPEAL OF RHODORA NAGINE - Docket #98-D-1
Departinent of Safety
Responseto Appellant's Motion for Rehearing and Appellee's Objection

Thursday, October 23, 1997

By letter dated September 22, 1997, SEA Field Representative Jean Chellis, requested that the
Board reconsider its September 4, 1997, decision in the appeal of Rhodora Nagine. Attorney
Sheri J. Kelloway-Martin submitted the State's Objection to that request on September 24, 1997.
Having reviewed the motion and objectionin conjunction with the Board's decision inthis
matter, the Board voted unanimously to deny the appellant's request, finding that the appellant
failed to offer groundsupon which to claim that the decision was unlawful or unreasonable.
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, Nev Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF RHODORA NAGINE

Docket #98-D-1
Department of Safety

September 4, 1997

The New Hampshire Personnel AppealsBoard (Rule, Johnson and Wood) met on
Wednesday, August 13, 1997, under the authority of RSA 21-1:58, to hear the appeal of
RhodoraNagine, an employee of the Department of Safety, who was appealing aMarch
10, 1997, letter of warning for allegedly leaving work early. Ms. Nagine was represented
a the hearing by SEA Field RepresentativeJean Chellis. Shéﬁ J. Kelloway-Martin, Esq.,
appeared on behalf of the Department of Safety, Divisionof Motor Vehicle. Over the
appellant's objection, the Board heard the appeal on offersof proof by the representatives
of the parties.'

Ms. Chellisargued that Ms. Nagine admitted to having left work early on several
occasions, but that she had done so only ,asaway to offset timepreviously worked,
thereby eliminating the need for over-time compensation. She offered to prove through
the testimony of Joan Tonkin that during the four and a half yearsthat she was employed
as asupervisor in theXeene office, including the period of February through August,
1996, shewas awarethat her einployees were working through their breaks and lunch
periods and that she permitted them to leave early aslong astherewas coveragefor the
office. Ms. Chellissaid Ms. Tonkin aso would testify that because employeeswere
working extratime without documentingit, they did not need to submit aleave dip to

' The Board advised the parties that in keeping with its usual practice, the Board would receive
documentary evidenceas well as hearing the parties oral argumentsand offersof proof, and if the Board
then determined that it had insufficient evidenceupon which to decide the appedl, it would direct the
partiesto produce additional evidence, up to and including the testimony of witnesses.
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account for early departures. She argued that Ms. Naginewas never asked to submit
leave dlips or document schedule changesbecausethe State didn't want to recognizethe
extrahours worked and therefore haveto admit to having violated the Fair Labor
Standards Act.

Ms. Chellisargued that the appellant never received copiesof the memorandasubmitted
by the Statein support of the warning, and thereforewas not aware that she needed to
obtain anything other than her supervisor's approval to leavework early. She argued that
al | of thefull-timeemployeesin the Keene office, including the supervisor, made no
secret of the fact that they were leavingwork early, and that they never attempted to
"fudge" recordsto make it appear that they had worked hoursthat they were actually
absent. She argued that time sheets submitted by the supervisor only needed to reflect
that the employeeshad worked a 7 %2 hour, not the actual time during which those hours
wereworked.

Ms. Chellis argued that the purpose of awritten warningisto correct an employee's
unsatisfactory work performance by describing the deficiency and advising the employee
what corrective measuresmust be implemented to avoid further discipline. Ms. Chellis
noted that the last documented instanceof Ms. Nagine leaving early from work occurred
in August, 1996. She argued that the Department should not be permitted to issue a
warning in March, some seven months later, for conduct that had aready ceased and for
which no further correctiveaction wasrequired. She aso argued that the Department
should not be permitted to disciplinean employeefor doing what a supervisor had
permitted the employeeto do.

Ms. Kelloway-Martinargued that under the provisionsof the Personnel Rules and the
Collective Bargaining Agreement, all full-timeclerical and supervisory employeesare
expected to work a 37 ¥ hour work week comprised of 7 % hour days. She argued that
unless employeeshad approval from the appointing authority to work aflexible or
alternative work schedule, they wereresponsiblefor submitting and obtaining approval
for leaveto cover any reductionsin the standard 7 ¥ hour work day. She argued that
therewere no alternativework schedules approved by the Division of Motor Vehiclesfor
employeesin the Keene office.
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Ms. Kelloway-Martin stated that in February, a part-time employee assigned to the Keene
office had complained to VirginiaBeecher, Director of the Division of Motor Vehicles,
that her regularly scheduled hours had been changed to cover early departures by the full-
timeemployees. She argued that when Ms. Nagine wasinterviewed during the
investigation, she never claimed to have been working an alternative scheduleand never
suggested that |eaving early was a means of offsetting other time aready worked. She
said that the aternativework schedule defense was first claimed by the State Employees
Association during the informal settlement process after the written warning had been
issued.

Ms. Kelloway-Martinnoted for the record that Ms. Nagine's supervisor, who had
permitted the full-time employeesto leave early, aso had been shortening her work day
by leaving early on occasion. Sheindicated that the supervisor was voluntarily demoted
and transferredin lieu of termination, three employeesreceived written warnings, and one
employeereceived a counseling memorandum.

Ms. Kelloway-Martin argued that the Personnel Rules authorize appointing authoritiesto
use thewritten warning as the least severefonn of disciplineto correct an employee's
unsatisfactory work performance. She argued that therewas ample evidencethat even if
Ms. Nagine had worked through her lunch how, she still could not document or account
for as much as another hour on the datesin question. Ms. Kelloway-Martin argued that
both the Personnel Rules and the Callective Bargaining Agreement describe breaks as
paid rest periods, and that when employeeswork throughtheir breaks, they are not
entitled to additional compensationor timeoff. She argued that on the evidence, the
Department might have warned the appellant for theft of service, but choseinstead to
limit its chargeto thelesser offense of leaving work early.?

Findingsof Fact

Thefollowing facts are not in dispute:
1. Ms. Nagineisemployed as a Counter Clerk a the KeeneMotor Vehicle Office, a
substation of the Division of Motor Vehicles, Department of Safety.

> Ms. Martin noted that the office supervisor who allowed the employeesto leave early had done so herself.
After theinvestigation,she was allowed to take a demotion and transfer in lieu of dismissal.
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2. Ms. Nagine's regular work schedulerequired her to work Monday through Friday,
8:15 am. to 4:45 p.m. with aone how break for lunch.

3. Ms. Nagine had no written approval to work any schedule other than her regular 8:15
am.to 4:45 p.m. schedule.

4. Ms. Nagine had no written approval for aflexible schedulewhichwould permit her to
work throughher lunch break to shortenthe work day by one how.

5. Ontwelve separate occasions during the period of January 2, 1996, through August
30, 1996, Ms. Nagine closed out her cash register at approximately 2:00 p.m.,
significantly earlier than the scheduled end of the work day at 4:45 p.m.

6. Onthosedates, Ms. Nagine had no signed leave slips documenting approval for her
early departurefrom the office, nor did she have documentation that she had worked
additional hours outside of her regular 8:15 am. to 4:45 p.m. scheduleto justify
payment for afull 7 % hour work day. Nonetheless, Ms. Nagine's supervisor alowed
her to leave early without requiring her to account for the actual time worked.

7. Ontwo of thetwelveoccasionsin question, Ms. Nagine also received compensation
for overtime (State's Exhibit 7)

8. Ms. Nagine's close-out entry on February 2, 1996, showed her closing out her register
a 1:59 p.m., and thetime sheet submitted by the supervisor indicated that Ms. Nagine
aso had worked fifteen minutesof over-timethat day.

9. Ms. Nagine's close-out entry on June 5, 1996, showed her closing out her register at
1:58 p.m., and the time sheet submitted by the supervisor indicated that Ms. Nagine
aso had worked fifteen minutes of over-timethat day.

10. Ms. Nagine's payroll summary for the period of January 2, 1996, through August 30,
1996, indicatesthat she was absent on an extended | eave between February 20, 1996
and April 25, 1996.

11. Ms. Nagine's payroll summary for the period of January 2, 1996, through August 30,
1996, indicatesthat on 34 of the 119 dates on which shewaslisted as being at work,
(roughly 1/3 of al daysworked) her time sheetsindicated she worked over-timeand
was entitled to payment.

12. Ms. Nagine had no approved leaveto account for early departuresfrom work during
the period of January 2, 1996 through July 30, 1996.

13. Ms. Nagine's supervisor and the other full-time employeesin the Keene officea so
left work early from timeto time.

* Ms. Nagine's over-timeauthorizations range from % hour to 3 hours.
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14. In February, 1997, a part-time employee assigned to the K eene Office complained to
her supervisorsin Concord, that the full-timeemployeesin the Keene officewere
leaving work early, and that her own part-time schedule had been modified to cover
their absences.

15. Following receipt of the complaint, the Division of Motor Vehicles undertook an
Investigation.

16. Theinvestigation disclosed that all of the full-time employeesin the Keene Office
hed altered their work schedules without approval of the Division of Motor Vehicles,
and that they were working less than the basic work week.

17. Following theinvestigation, all the employeesinvolved in the time and attendance
violationswere disciplined. The severity of disciplineimposed ranged from written
warningsto ademotionin lieu of dismissal.

The Board also found asfollows:

18. Time sheets submitted by supervisory personnel in the K eene Office of the DMV
routinely listed over-timeworked for Ms. Nagine and others.

19. Time sheets submitted by supervisory personnel in the Keene Office routinely
contained notationsto indicate variationsin scheduling for Ms. O’Connell, a part-
time employee.

20. Those notationsincluded any changesto Ms. O’Connell’s regular schedule of 10:30
am.to2:30 p.m.

21. Those notationsindicated whether or not Ms. O’Connell had alunch break, aswell as
thelength of her lunch break when one was taken.

Rulings of Law

A. Article6.1.1 of the Collective Bargaining Agreement and Per 120101 (&) of the Rules
of theDivision of Personnel definethe basic workweek for every full-timeclerical,
supervisory and professional employeein the state classified service, with due
allowancefor authorized holidaysand leaves of absencewith pay as 37 % hours per
week.

Appeal of Rhodora Nagine
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. Article6.2 of the Callective Bargaining Agreement and Per 1201.02 (a) of the Rules
of the Division of Personnel providethat no reduction shall be made from the basic
workday for rest periods of 15 minutesin every 4 hours of working time.

. Per 1201.02 (c) (1) and (2) state, "'Rest periodsnot used shall not be credited for leave
time or used for work schedule adjustments. If an employee missesarest period, that
employeeshall not be permitted to leave work early becausethe rest period was
missed. Anemployeeshall not be entitled to receive additional compensation
because arest period was missed.”

. Article 6.5 of the Collective Bargaining Agreement states, "*Nothing in the Agreement
shall prevent the Employer and an employee, or group of employees, with the
approval of the Parties, from mutually agreeingto flexible or alternativeflexible work
schedules.”

. Article 6.3 of the Collective Bargaining Agreement states, " Every employeeshall
receive alunch period of not less than one half how nor more than one how. Such
lunch periodsshall not be considered working time. However, exceptionsto this
provision may be made upon mutual agreement of the employee and the Employer.

. The Preambleto the Collective Bargaining Agreement describesthewords
"Employer” and " Parties” asfollows: “[TThe State Employees Associationof New
Hampshire, Inc., SEIU Local 1984, AFL-CIO, CLC hereinafter referred to as the
'‘Association’, and the State of New Hampshire, hereinafter referred to as the
'Employer’, collectively referred to hereinafter asthe 'Parties.™

. Per 1001.03 (a) (2) of the Rules of the Division of Personnel providesthat, “An
appointing authority shall be authorizedto use the written warning as the least severe
form of disciplineto correct an employee's unsatisfactory work performancefor
offenseincluding, but not limited to: ... Arriving late for work or leaving early.™

Decision and Order

On the evidence, argument and offers of proof, the Board voted unanimoudly to sustain
thewarning, thereby denying Ms. Nagine's appeal.

First, the Board considered the appellant’s argument that the warning was untimely and
thereforeinvalid to be without merit. The evidencereflectsthat the Department of Safety
initiated its investigation almost immediately after it had received reportsof possibletime

e
\

(
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and attendanceabusesin the Keene office. Thewritten warningwasissued
approximately one month later. Therewas neither allegation nor evidencethat the
Department of Safety knew of the possibleinfractionsbefore February, 1997, or that the
department deliberately delayed the investigation and/or the disciplinary action for some
improper or unlawful purpose. TheBoard was not persuaded that in thisinstance the
timing of the warning had any bearing onits propriety.

Equally without merit is the appellant's argument that she should not have been
disciplined for conduct that had already ceased before the warning wasissued. That
argument might be persuasiveif Ms. Nagine had been given a specific period of timein
whichto correct aperformancedeficiency, had corrected the deficiency as required, but
was disciplinedanyway. That isnot the case here. The early departures appear to have
ceased coincidental to the discovery that acomplaint had been made and an investigation
into time and attendance at the Keene office was under way.

The Board does not believe that the warning should be removed because Ms. Nagine
thought she was working aflexible, alternativework schedule®. Ms. Nagine knew that
her compensation was based on a 37 % how basic work week, as evidenced by her later

_claim that she had never worked lessthan 37 72 hours per week on aflexible, alternative

work schedule. Ms. Naginewas scheduled to work from 8:15 am. to 4:30 p.m. withal
hour break (unpaid) for lunch and a15 minute paid break in the morning and in the
afternoon. Assuming that Ms. Naginedid work through her scheduled 1 hour lunch
period on the 12 dayswhen sheleft work early, the evidenceindicates that the appellant
was compensated for an additional 17 ¥ hours of work that can not be documented.
Evenif the Board wereto assumethat Ms. Nagine believed she was entitled to receive
compensation for working through her morning and afternoon breaks, which she was not,
shereceived compensationfor 11 % hoursfor which thereis no record of her having
performed any work.

# Whileindividual employees and groups of employeescan request approval for aflexible or alternative
work schedule, that approval must be given by the' parties” to the Collective Bargaining Agreement.
Those pa-ties, by definition, are the State and the State Employees’ Association, not the employeeand
immediate supervisor. The Department would be well-served by reminding its employees of the
contractua requirements, and holding supervisory personnel responsiblefor enforcing the terms and
conditionsof the Aareement.
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~ ) Ms. Naginewas not forced to leavework early. The State offered uncontested evidence
) that the appellant reported and received over-timecompensationfor 34 of the 119 days
worked during therelevant period of time. That evidencedoesnot support the appellant's
claim that the State was attemptingto avoid its responsibilitiesfor payment of overtime
worked under the Fair Labor StandardsAct. TheBoard aso did not believethat the
supervisor approved the early departures by Ms. Nagine and others as an offset for time
aready worked as ameansof limiting the State's overtimeliabilities.

THE PERSONNEL APPEALSBOARD
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeals of Rhodora Nagirze
Docket #98-D-9, 98-D-10, 98-0-11 and 98-D-12
Department of Safety

November 5,1998

A quorum of the New HampshirePersonnel AppealsBoard (Bennett and Rule) met on

Wednesday, January 28, 1998, to hear the appeals of RhodoraNagine, an employee of the

Department of Safety, Division of Motor Vehicles. Ms. Nagine was represented at the

AN ‘/

appeared on behalf of the State.

hearingsby SEA Field Representative Jean Chellis. Attorney Sheri J. Kelloway-Martin

Ms. Naginewas appealing letters of warning issued to her asfollows:

Docket # Date

98-D-9 August 29,1997

Alleged Offense(s)

Arriving latefor work, being absent without
proper notification, and excessive unscheduled
absencesresulting in lack of dependability

98-D-10 December 8, 1997

Being absent without approved leave and lack of
dependability

98-D-11 December 11, 1997

Being absent without approved leave and lack of
dependability

98-D-12 December 18, 1997

Being absent without approved leave and lack of
dependability

The Board, upon its own motion, consolidatedMs. Nagine’s four pending appeals for the

O

purposes of hearing. However, the Board advised the parties that each waming would be
addressedindividually in the Board's decision.
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The appeal was heard on offers of proof by the represdiitativesof the parties. Therecord

in this matter consists of noticesand ordersissued by the Board, pleadings submitted by

the parties, the audio tape recording of the hearing and documentsadmitted into evidence

asfollows:

State's Exhibits:

1.
2.

3.

© ©

Performance Summariesfor RhodoraNagine dated 4/20/95 and 5/23/94
November 8, 1995, Counseling Memo issued to RhodoraNagineby Virginia
Beecher, Director of Motor Vehicles

March 10, 1997 revised 2" Counseling Memo issued to RhodoraNagineby Virginia
C. Beecher

August 29, 1997, Written Warning issued to Rhodora Nagine for arriving late for
work, being absent without proper notification, and for excessive unscheduled
absences, resulting in lack of dependability (leaveslipsdated 6/16/97, 6/25/97,
6/25/97, 7/7/97, 7/24/97 attached)

December 8, 1997, Written Warning issued to Rhodora Naginefor being absent
without approved |eave and lack of dependability (leave slipsdated 11/25/97,
11/25/97, 11/25/97, 11/6/97, 10/31/97, and doctor's note dated 6/30/97 attached)
December 11, 1997, Written Warning i ssued to Rhodora Naginefor being absent
without approved leave and lack of dependability (leaveslipsdated 12/11/97 and
12/10/97, and doctor’s note dated 12110197 attached)

December 18, 1997, Written Warning issued to Rhodora Naginefor being absent
without approved leave and lack of dependability (leave dlipsdated 12/15/97 and
12/18/97 attached)

Per 1001.03 of the Rules of the Division of Personnel

L eave record indicating absencesfor calendar year 1997

Appellant's Exhibits

1.

OUAWN

Lettersof Warning issued to Rhodora Nagine dated August 29, 1997, December 8,
1997, December 11, 1997, and December 18, 1997
April 10, 1997, |etter from Dr. Theodore A. Ruel re: Rhodora Nagine
AmericanMedical Association Encyclopediaof Medicine page 701
Handwritten™Volunteersfor Subs” list
January 8, 1998, letter from Arthur S. Garlow to PamelaBlake, SEA Steward
January 16, 1998, |etter from Arthur Garlow to Marshall L. Newland re: Employee
Responsibilities

Ms. Kelloway-Martin argued that since 1994, the appellant had received clear notice that

her performancewas a problem, that those problems stemmed from her attendance, and

Appeal of RhodoraNagine
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that failureto take correctiveaction would result in disciplinary action. She argued that
despiterepeated counseling and warning, Ms. Nagine continued to be absent without
approved leave and absent without prior notice, creating a substantial burden for her co-

workerswho had to cover her assignments and compl ete her work when she was absent.

She argued that in 1997, after an investigationand discovery of significant attendance and
leave abusesin the K eene substation, the Department demoted and transferred the full-
time substation supervisor, and a so accepted aresignationfrom the substation's part-
timeemployee. At thetime, that left only Ms. Nagine and another full-time employeeto
staff the office. Sheargued that when Ms. Naginewas unexpectedly absent, the other
full-timeemployeewould haveto provide 100% of the coverage, without taking a break,
in order to keep the office open and functioning. She argued that in the short term, the
only way the Department could providerelief wasto order another employeeto leave
his/her regular work location and travel to Keeneto assist. Sheargued that such an
arrangement was not practical in the long-term, however, and that the only reasonable
solution was to transfer Ms. Nagineto alarger office that would be better ableto

"*absorb™ her frequent, unexpected absences.

Ms. Kelloway-Martinargued that after the Department transferred Ms. Nagineto the
central officein Concord, her attendance continued to be aproblem. She asked the Board
to find that the appointing authority acted properly in issuing warnings asthe least severe

form of disciplineto correct Ms. Nagine's unsatisfactory performance.

Ms. Chellisargued that sick leave and emergency annual |leave are entitlementsprovided

by the CallectiveBargaining Agreement, and that the appellant could not be disciplined

for her use of those entitlements. She further argued that the State had placed an
unnecessary burden upon the appellant by transferringher from the Keene substation to
the main officein Concord, that the additional travel time had exacerbated Ms. Nagine's
existing medical problemsby placing her under greater stress, and that the transfer itself
violated the appellant's rights under the Americanswith DisabilitiesAct.

Appeal of RhodoraNagine
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Ms. Chellis argued that because Ms. Nagine suffers from multiple sclerosis, shewas
entitled to a reasonable accommodation. She argued that the agency had other optionsfor
staffing the Keene substation. She argued that the agency had exercised those optionsin
the past by assigning other staff to work temporarily in the Keene office, and could

continueto do so if necessary.

Discussion

Ms. Chellisargued that Ms. Nagine’s entitlement to sick and annual leaveis defined by
the Collective Bargaining Agreement, not by the Personnel Rules, and that the appellant

may not be disciplined for use of a contractual benefit. She argued that where a conflict
exists between the Personnel Rules and the Collective Bargaining Agreement, the

Agreement controls, and that thereis no contractua provisionallowing an employer to

discipline an employeefor using hisor her leave.

The language upon which the appellant relied in making that argument is Per 103.02 (b)
of the Rules, which states, "'In the case of tenns and conditions of employment which are

negotiated, the provisions of the Collective Bargaining Agreementsshall control.” Asthe

parties know, disciplineisnot negotiated. Insofar asboth the Rules and the Collective

Bargaining Agreement address |eave, the procedures of the Agreement control with

respect to how employees earn leave, how much leave they may accumulate, and the
obligations of both employer and employeein handlingrequestsfor leave. However, the
fact that Ms. Nagineis a'' covered employee” with respect to theleave earning provisions
of the" Agreement’ does not exempt her from disciplineunder the applicableprovisions
of the Rulesif she failsto maintain an acceptablerecord of attendance, and failsto meet

thework standard as aresult.
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Reasonable Accommodation

Thereisno disputethat Ms. Nagine suffersfiom multiplesclerosis. Therealsoisno
disputethat multiplesclerosiscan be disabling. However, the appellant offered no
assessment from her physicianor licensed health care practitioner as evidencethat sheis,
or should be considered unable to cometo work as scheduled. Quitethe contrary,
evidence concerning her medical condition, the April 10, 1997, note fiom TheodoreA.
Ruel, MD, indicated that M's. Nagine had been diagnosed with multiple sclerosisand
""may be subject to occasional periodsof imbalanceand fatigue, particularly when
workingin awarm environment. No restrictionsare necessary regarding her work day;
she should not be required, however, to regularly work beyond aregular 8 hour day."
Thereisno evidencethat the department required Ms. Nagineto work morethan an 8
how day. Furthermore, while the appellant characterized the note as evidencethat her
difficultieswere exacerbated by the transfer from Keene to Concord, it was her lateness,
lack of regular attendance and frequent unexpected absenceswhile assigned to the Keene
substation that resulted in the transfer to Concord. The appellant failed to persuadethe
Board that returning her to the K eene substation, removing the warnings from her file and
allowing her unlimited use of leave, paid or unpaid, would be a'' reasonable™
accommodation, even if therewere evidenceto support her claim of entitlement to

protection under the A.D.A.

Docket #98-D-9 | August 29,1997 | Arriving late for work, being absent
without proper notification, and excessive
unscheduled absencesresulting in lack of
dependability

In her December 17, 1997, notice of appeal, Ms. Chellis argued that Ms. Nagine, “...is
not disputing the fact that she has arrived latefor work on a least six separate occasions
[between] March 6, 1997 [and August 29, 1997]. Ms. Nagineis however disputing that
she has been out 6 days annual without advancenotice. Based on the documentation Ms.

Apped of RhodoraNagine
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Gendreau gave us, Ms. Nagine contends that she has only been out 5 partial days without

advancenotice...”

[Former] Per 1001.03 (a) states, in pertinent part, "*An appointing authority shall be
authorized to use the written warning as the least severe form of disciplineto correct an
employee's unsatisfactory work performancefor offensesincluding, but not limited to:
...(2) Arriving latefor work or leaving work early; (3) Being absent without approved
leave or proper notification; (4) Excessive unscheduled absences... (9) Lack of
dependability...” Theevidencereflectsthat Ms. Nagine had been counseled repeatedly
about her attendance. By her own admission, Ms. Naginearrived late for work on at least
Six occasions, and was absent a |east aportion of five other days without advance notice.
Whether or not those absences were aresult of illness has no bearing on the appellant's
responsibilityto provide proper and timely notification. Therefore, the Board found that
theincidentsof lateness and absenceswithout notice were offenses subject to discipline
under the provisionsof [former] Per 1001.03 of the Rules of the Division of Personnel.
Ms. Naginefailed to persuadethe Board that the agency's decisionto issue her awarning
for those offenseswas inappropriate. Accordingly, the Board voted to uphold the
warning, and to DENY Ms. Nagine’s appeal (Docket #98-D-9) of her August 29, 1997,

written warning.

Docket #98-D-10 | December 8, Being absent without approved leave and
1997 lack of dependability

Inthe August 29, 1997, letter of warning issued to Ms. Nagine, the Department of Safety

wrote:

"Y our attendance continues to be an issue despite the issuance of two memos of
counsdl and numerous verbal reminders from your supervisor. Y ou must take

corrective actionimmediately. This will include arriving promptly for work so
you are ready to serve customersby 8:15 a.m. You will notify your immediate

' Ms. Nagine did not appear for work on December 8,9 or 10, 1997. Therefore, the actual issuance of the
written warning was delayed until December 11, 1997.
Apped of RhodoraNagine
Docket #98-D-9, 10, 11, 12
page6 o 10



a
-/

supervisor of any circumstances which requireyou to be late or absent from work
as soon as you are aware of the situation. Y ou must continue to adhereto the
requirementsassigned to you in the counsel memo dated March 10, 1997. You
must show up at work on atimely and regular basis. Failureto take corrective
actionimmediately shall result in additional disciplinary action, up to and
including dischargeform employment.”

Despite those warnings, the appellant was absent without approved leave and without pay
on October 30, November 6, November 17, and November 18, 1997. She a so was absent
without approved leave on November 13, and November 14, 1997, with more than 5
hours of that |eave also being taken without pay. Ms. Kelloway-Martinargued that the
leave was excessive, particularlyin light of the fact that the listed absenceswerein
additionto approved FMLA leave a so taken by the appellant during that same period.
She also argued that therewas no evidenceto support the appellant’s claim that her
absenteeismwas aproduct of her being " medically unable to perform [her] work

assignments."

The appellant failed to offer evidenceto persuadethe Board that the Department of
Safety acted improperly by issuing the December 8, 1997, letter of warning for being
absent without approved leave and lack of dependability. The appellant failed to provide
evidencethat her leaves were medically necessary, or that the agency acted improperly in
classifying those leaves as unauthorized or unapproved. Therefore, the Board voted to
DENY Ms. Nagine's appeal (Docket #98-D-10) of the December 8, 1997, written

warning.

98-D-11 December 11,1997 | Being absent without approved leave and lack
of dependability

Because of her earlier attendanceproblems, Ms. Nagine was transferred to the Concord
office effective December 8, 1997. Ms. Nagine did not report for work as scheduled on
December 8™, 9" or 10™. None of the leaveswere approved in advance. She claimed to

havehad car trouble on December 8" and 9™, and called in sick with aheadache on

Apped of RhodoraNagine
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December 10". After the appellant reported for work on December 11", she wasissued
the December 8, 1997, written warning, and another warning dated December 11, 1997,

for being absent without approved leave and lack of dependability.

In the December 16, 1997, notice of appeal, Ms. Chellis argued that having received both
the December 8" and the December 11" warnings on the same day, the appellant had no
meaningful opportunity to take the correctiveaction outlined in the earlier warning before
the later warning was administered. She aso argued that the Rules makeno provision for
disciplining employees who are absent as aresult of a* medically based inability.”
Shewrote:

“Ms. Nagine's attendancerecord is greatly impacted by her medical condition.
Obvioudly aletter of warning isnot going to ‘cure’ Ms. Nagine's health problems,
some of which qualify her for protectionunder the Americanswith Disabilities
Act. Thecorrectiveaction the Department is seeking from Ms. Nagine appears
impossiblegiven the status of her health problems.™

The appellant failed to provide proof that sheis medically unableto work or performthe
duties of her pogition,’ or that she should be entitled to additional protection under the
provisions of the Americanswith DisabilitiesAct. However, the Board agreeswith the
appellant that because the December 8, 1997, and December 11, 1997, warningswere
issued on the same day, the latter warning should be removed from the appellant's file.

Accordingly, the Board voted to GRANT Ms. Nagine's appeal (Docket #98-D-11) of her
December 11, 1997, written warning for being absent without approved leave and for lack

of dependability.

2 Evenif the appellant had provided evidencethat she was" medically unable to perform [her] work
assignments,” two of the three absences had nothing to do with her health.
Apped of RhodoraNagine
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Docket #98-D-12 | December 18,1997 | Being absent without approved leave
and lack of dependability

Ms. Naginewas an hour and aquarter late for work on December 15, 1997, claiming that
she had overdept. Shewas absent again on December 17, 1997, with a complaint of back
pain. The Department of Safety issued Ms. Nagine aletter of warning dated December
18, 1997, for absence without approved leave and lack of dependability.

Ms. Chellisargued that the Department of Safety's refusal to allow Ms. Nagineto use
other accrued leave on December 15" and December 17" resulted in Ms. Nagine being
absent without approved leave. She argued that Per 1203.14 (b) states, ""When an
employeeissick but has no available sick leave, the appointing authority shall not be
required to grant annual leave for such absence," and nothingin the rule prevents an

employer from granting the use of other paid leave when an employee's sick leaveis

exhausted.

Although Ms. Chellis accurately characterized the extent of an appointing authority's
discretion in applying the provisions of Per 1203.14 (b), she offered no compelling reason
why having " over-dept™ should have been deemed sick leave, or why Ms. Nagine should
have been granted other paid |eave after having demonstrated so little effort to improve
her attendance. Ms. Nagine had been warned repeatedly that her attendancewas
unacceptable, and that failureto report for work regularly and on timewould result in

disciplinary action.

The appellant failed to offer evidence that shewas entitled to additional protection under
the Americanswith DisabilitiesAct, or should be viewed as having a™ medically based
inability" to cometo work asscheduled. Therefore, the Board votedto DENY Ms.
Nagine’s appeal (Docket #98-D-12) of the December 18, 1997, written warning for
absencewithout approved leave and lack of dependability.
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