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Personnel Appeals Board Response to Appellant's Motion for Reconsideration of
Findings, Decisorzsand #ie Order of March 1, 2002
May 22,2002

On March 15,2002, the New Hampshire Personnel AppealsBoard received A ppellant's Motion
for Reconsiderationof Findings, Decisions, andthe Order of March 1,2002, in which the Board
dismissed Mr. Shaughnessy’s appedl for failure to appear as scheduledfor the hearing on the
merits of hisappeal.

First, the Appellant asked Mr. Wood to recuse himself from further discussionsin the appeal,
arguing that the Chairman had demonstrated prejudiceagainst the Appellant. Upon notice that
there had been an allegation of prejudice, Mr.Wood withdrew from any further review,
discussion, or deliberationon theappeal.! Mr. Johnson and Ms. Urban then reviewed the
Appellant's Motion in conjunctionwith the Board's file in the instant appeal. After carefully
reviewing the Motion and considering the evidenceand arguments offered by the Appellant in
support of the Motion, the Board (Johnsonand Urban) reconsidered the Findings, Decisions, and
the Order of March 1, 2002. The Board then voted to AFFIRM the decision DISMISSING the

appeal.

' Even acursory review of the record and thetaperecordings of the pre-hearing proceedingswould show
no prejudice on the Chairman’s part. If the Chairmam has personal feelings about the Appellant, he did not
make themknown to the other Board members. At its meeting on February 20,2002, the motion to dismiss
the appeal was made by Mr. Urban and seconded by Mr. Johnson. Chairman Wood voted with the
majority, making the decisionunanimous.
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The Appellant reiterated that on the morning of February 20,2002, he was suffering from an
injury sustained on February 15,2002. He said he was genuinely indisposed and, therefore, was
legitimately unable to travel from Goshen to Concord for the hearing on the meritsof his appeal.

That argument may have been more persuasiveif the Appellant had not made asimilar claim on
January 9,2002. On that date, the Appellant failed to appear for a second pre-hearing conference
scheduled by the Board and the parties to address outstanding discovery issues. Rather than
reguesting a continuance, he smply called the Director of Personnel and the State's
representative, saying he was sick and the pre-hearing conference would need to be reschedul ed.
The Board informed the Appellant in an order dated January 10,2002, that he would not be
penalizedfor hisfailureto appear at that time. However, he aso was informedthat any future
requests to continueor postponea hearing must be made in compliancewith the Rules of the
Personnel AppealsBoard.

According to Per-A 206.03 (d) of theBoard'srules:

"A request to postponeor reschedulea hearing shall include the following:
(2) A statement detailing the steps talten to seek the other party's agreement to
have the matter postponed or reschedul ed; and
(2) A statement whether the other party either agrees or disagreeswith the
request to reschedule or postpone the hearing."

By his own admission, the Appellant took no stepsin this instanceto contact the State's
representativebefore contactingthe Board in order to obtain her agreement to having the
February 20" heari ng postponéd. Hesimply informed her that he al ready “...had contacted the
Board's Executive Secretary on the morning of 2/20/02 concerning his unavailability and he did
advise Ms. Smith that he had requested a continuance of the Board at that time." (See
Appellant's Motion, p. 2, #7.)

The Appellant argued that hisfailureto provide notice or show good causefor hisfailureto
appear prior to themorning of February 20,2002, occurred because he " had no specific
informationthat lie would be unable to attend the hearing of 2/20/02 until the morning of
2120102" (See Motion, p. 2, #1 — 4.) Onthecontrary, the Appellant indicated that he was
sufficiently incapacitatedfor the five days preceding his hearing that he was unableto process
"serviceof asubpoenato several of hisintended witnesses during the period of 2/15/02 —
2/19/02.” (SeeMotion,p. 3, #19.) Under those circumstances, it would be reasonable to expect
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that the Appellant would have had some reservations about his ability to go forward with the

hearing on the meritsof his appeal on the morning of February 20". It also would be reasonable
to expect that the Appellant would have taken the necessary stepsto obtain the State's agreement
and the Board's approval to postpone the hearing should such a postponement become necessary.

Assuming that the Appellant was truly uncomfortable driving the distancefrom Goshen to
Concord as aresult of theinjury he saysthat he sustained five days earlier, he still was not
exempt from the requirement for communicating that information in atimely fashion and
requesting a postponement in accordancewith the Board's rules. When preparingto request a
postponement or reschedulingof ahearing, the rules specificaly require the Appellant to contact |
the other party to the appeal, seek that party's agreement to have the matter postponed or
rescheduled, and advise the Board whether or not that party agreeswith therequest. In this
instance, the Appellant smply informed the State that he was not availablefor the hearing. He
took no stepsto obtain the State's concurrencebeforetelling the Board that he wanted the hearing
rescheduled.

The Appellant also argued that the Board did not exercise " due diligencein apprehendingthe
factsbefore making the determinationthat some or all of the Appellant's witnesses were not
availablefor the hearing and that the Appellant was not otherwiseprepared to proceed on the
morning of 2/20/02.” (See Appellant's Motion, p. 3, #15.) Specificaly,the Appellant argued
that, "Mr. McL oy had been approached by the Appellant and had agreed to be awitnessfor the
Appdllant (i.e., under the protection of a subpoena).” (See Appellant'sMotion, p. 2, #9.)

InaMarch 6,2002 e-mail response to a message from the' Appellant, attached as an exhibit to the
Appellant’ s Motion, Mr. McL oy wrote:

“In answer to your question of whether | recalled being asked to attend a hearing on
February 20™ as awitness— my recollectionis:
* Youtold methat you intended to call me asawitnessin ahearing.
» | donot recall you giving me a hearing date.
= OnFebruary 20 | received acall from (forget her namie) who asked if you had
asked meto attend a hearing that morning. | answeredin the negative at which
point she said thank you and hung up. | did not have a chanceto say that you had
asked meto be awitnessat ahearing, but that | didn't have a specific date.
| felt that it might be important for those a the hearing to have all theinformationso |
mentioned point 3, above to Ed Murdough when | saw him later that day."”
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Ms. Smith provided similar informationin her letter to the Board dated March 11,2002:

"| was advised by Mr. Murdough that, after he returned to the officefrom the hearing on
February 20™, Mr. McLoy advised him that Mr. Shaughnessy had spolten to him some
time in the past about being awitnessfor him at the PAB, without malting Mr. McLoy
aware of the specific date he would be needed. Mr. McLoy further indicated that, after
he had received [Ms. Smith's] telephone call, he checked hisvoiceinail and found a
message from Mr. Shaugnessy indicating that he would not need Mr. McLoy that day
because he had called in sick for the hearing."

Whilethis new evidenceindicatesthat the Appellant had in fact spoken to Mr. McLoy at some
time about appearing as awitness, the evidence confirms the Board's conclusion that on the
morning of February 20“", Mr. McLoy was unaware of the scheduled hearing and that the
Appellant had not spoken to him specifically about appearing as awitnesson that date, with or

without a subpoena.

Similarly, the Appellant argued that Mr. Muder, another of his witnesses, "' could have attended,
and would have attended the hearing (under the protection of asubpoena) if Appellant had been
ableto servehim." Again, whether or not Mr. Musler would have attended the hearing after
receiving a subpoenaisimmaterial. Thereal issueiswhether or not Mr. Musler was aware prior
to February 20" of the datethat the hearing had been scheduled. The evidence offered by the
Appellantin support of hismotion shows that on the morning of the hearing, Mr. Musler was
away at a conferencein Lawrence, Massachusetts. Thereis no evidencethat Mr. Musler was
actually awarethat a hearing had been scheduled for that day or that he was expected to appear on
that date, with or without a subpoena, as awitnessfor the Appellant.

The evidence provided by the Appellant in supportof his motion confirms the Board's original
finding that someor all of the Appellant's witnesses were unavailable on the morning of the
hearing. The witnesseswere not even aware of the fact that the Board was scheduledto hear the
Appellant's case on February 20", The Board continuesto believe that the Appellant was not
ready to proceed on themorning of the hearing.

Finally, the Appellant argued that, ""the Board dismissed the Appellant's Appeal without allowing
the Appellant to 'show cause' asto the natureand extent of hisinjury, disability and ability to
appear.” (See Appellant's Motion, p. 2, #16.) The Appellant had that opportunity beforethe
original decisionwasissued dismissing the appeal. The Board was under no obligationto
provide additional opportunity for the Appellant to do so.
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A Motionfor Reconsideration requires the Appellant to demonstrate that the Board's order
dismissing the appeal was unlawful or unreasonable under thefactsin evidence. The factsare as

follows:

1. Thiswasthe secondinstance that the Appellant failed to appear as scheduled for a
meeting before the Board, and failed to provide reasonableor timely noticeto the State or
to the Board.

2. The Appellant had been advised in an order dated January 10,2002, that although the
Board had decided not to penalize him in that instance for failing to appear as scheduled,
any future communication between the Appellant, the Board, and the State with respect
to the appeal or the Appellant's attendance at a Personnel AppealsBoard meeting must
be made in accordancewith the Board's rules.

3. There wasno attempt by Mr. Shaughnessy to contact Ms. Smith prior to the morning of
the hearing to advise her that he might need to request a postponement of the hearing.

4. There wasno attempt by Mr. Shaughnessy to obtain Ms. Smith's agreement to continue
or postponethe hearing before he contacted the Board to inform them that he would not
be at the hearing scheduled for that morning.

5. TheMarch 4,2002 assessment from Heath C. Edwards, DC, offered as evidenceof the
Appellant's injury, was not provided to the Board until March 15,2002.

6. The assessment itself was made some 17 days after the date of thereported fall, 12 days
after the date of the scheduled hearing, and 3 days after the date of the Board's decision
dismissing the appeal.

7. None of the appellant's witnesses appeared for the hearing as schedul ed.

Having considered the evidence and argument offered by the Appellantin support of hismotion,
the Board affirmed its findingsthat the Appellant failed to show good causefor hisfailureto
appear or to provide timely noticethat he might be prevented from appearing as scheduled. The

- Board affirmed its findingsthat none of the Appellant's witnesseswere preparedto testify on the

morning of the hearing and, based on the evidence offered in support of his motion, that the
Appellant's witnesseswere unaware of the actual date of the hearing. The Board affirmedits
conclusion that Appellant's oral request to continue did not conform to the requirements of Per-A
Per-A 206.13, and his appeal should be DISMISSED in accordancewith Per-A 207.03(a) of the
NH Code of Administrative Rules.
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Based upon thereasonsset forth above, the Board voted unanimously to DENY Mr. Shaughnessy’s
request to reverseits decision and to AFFIRM its decision dismissing his appeal for failureto appear as
scheduled.

THE NH PERSONNEL APPEALSBOARD

% s

. Anthony™B. Urban,/Commissioner

cc: Thomas F. Manning, Director of Personnel, 25 Capitol Street, Concord, NH 03301
Nancy Smith, Senior Assistant Attorney General, Department of Justice, 33 Capitol Street,
Concord, NH 03301
Mr. John Shaughnessy, Office of Emergency Management, 107 Pleasant Street, Concord, NH
03301
Mr. John Shaughnessy, PO Box 152, Goshen, NH 03752



PERSONNELAPPEALSBOARD

25 Capitol Street
Concord, New Hampshire 03301
Telephone (603) 271-3261

Appeal of John Shaughnessy
Docket #2002-D-2
NH Office of Emergency Management

March 1,2002

The New Hampshire Personnel AppealsBoard (Wood, Johnson and Urban) met on Wednesday, February
20,2002, under the authority of RSA 21-1:58 and Chapters Per-A 100-200 of the New Hampshire Code
of AdministrativeRules (Rules of the Personnel Appeals Board) to hear the appeal of John Shaughnessy,
an employee of the New Hampshire Office of Emergency Management. Mr. Shaughnessy, whose appeal
wasfiled pro se, had been suspended without pay for five days on chargesthat he was willfully
insubordinate. Senior Assistant Attorney General Nancy Smith appeared on behalf of the Office of
Emergency Management. Neither Mr. Shaugimessy nor anyone representinghim appeared at the hearing
on the appellant's behalf.

Therecord of the hearing in thismatter consistsof the following:
1. Pleadingssubmitted by the parties;
2. Noticesand ordersissued by the Board,;
3. Theverbatim record of the Board's February 20™ hearing in this matter including atranscript of
the appellant's February 20" voice mail message to the Board's executive secretary; and
4. State's Exhibit A, the appellant's February 14, 2002 | etter to Ms. Smith disclosing the evidence
and thenames of witnesses heintendedto present at the February 20™ hearing.
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Based on the record, the Board made the followingfindings of fact:

1
2.

The Board received Mr. Shaughnessy's appeal by letter dated November 2,2001.

On November 21,2001, the Personnel Appeals Board notified Mr. Shaughnessy and the Office of

Emergency Management that the Board had scheduled a pre-hearing conferencein Mr.

Shaughnessy's appea on Deceinber 12,2001 at 9:15 a.m.

On November 29,2001, Senior Assistant Attorney General Smith telephoned the Board to

request copiesof the appealsthat Mr. Shaughnessy had filed with the Board.

Copieswereforwarded to Ms. Smith on November 30, 2001.

On December 5, 2001, the Board received Ms. Smith's Deceinber 3, 2001 | etter advising the

Board that the Office of Emergency Management had received no prior notice of the appeal filed

by Mr. Shauglmessy until copies werereceived from the Board. Ms. Smith reserved the agency's

right to file aresponse, in accordancewith Per-A 206.02, on or before December 10, 2001.

By letter dated December 7,2001, Ms. Smith filed her formal notice of appearance and the

agency's responseto the appellant's allegations.

The Board met with the parties at the scheduled pre-hearing conferenceon December 12,2001.

At that meeting, the parties established February 20,2002, as the datefor the hearing on the

merits of Mr. Shaughnessy's appeal. The parties agreed to appear for asecond prehearing

conferenceon January 9,2002, to address any unresolved discovery issues. They aso agreed to

exchange documents and witness lists with one another by February 13,2002.

On January 8,2002, the Board received the State's Motion to Compel Discovery. Attached

thereto as exhibitswere the following:

(1) Ms. Smith's Deceinber 14,2001 Information Request to Mr. Shaughnessy

2 Mr. Shauglmessy's December 20,2001 Response

(3) Mr. Shaughnessy's December 20,2001 Request for Information °

4 Ms. Smith's December 31,2001 letter to Mr. Shaughnessy

(5 Ms. Smith's January 3,2002 |etter to Mr. Shauglmessy responding to his Request for
Information

(6) Ms. Smith's January 3,2002 |etter to Mr. Shaughnessy advising him of her intention to
fileaMotion to Compel the appellant to produce certain documents

When the Board convened for the pre-hearingconference, Ms. Smith informed them that she had

received atelephone call from the appellant that same morning advising her that he wasill and

Appeal of John Shaughnessy
Docket #2002-D-2
Page?2 of 6
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10.

11.

12.

13.

14.

15.

16.

17.

18.

would not be attending the pre-hearing conference asscheduled. A similar voice mail message
was left for the Director of Personnel, who forwarded the message to the Board when hereceived
it later that afternoon.

On January 10,2002, the Board issued a decision on the State's Motion to Compel, ordering the
appellant to produce certain documents and deliver them to Ms. Smith on or before January 16,
2002.

Mr. Shaughnessy objected to the order, asking the Board to reschedul ethe second pre-hearing
conferenceand allow him additional timein which to comply with the specific instructions
contained in the Board's order.

The Board denied therequest to reschedule the pre-hearing conference, but agreed to allow Mr.
Shaughnessy until Friday, January 18th to comply with the order. The Board aso directed the
parties to appear on January 23,2002, to address any remaining discovery disputes.

At the meeting on January 23,2002, the appellant asked the Board to dismissthe charges against
him, arguing that he was entitled to protection from disciplinary action under the provisions of the
State's WhistleblowersAct.

The Board directed the appellant to file his motion in writing at or before 5:00 p.m. on Friday,
January 25,2002, and to providea copy of the motion to Ms. Smith so that the State would have
the opportunity to file aresponse.

The Board received Mr. Shaughnessy’s Motion for Summary Judgment on January 25,2002.
The State timely filed its Objection to that Motion on February 7,2002.

Shortly after 8 o'clock on Wednesday morning, February 20,2002, Mr. Shaughnessy tel ephoned
the Board's Executive Secretary and told her that he would not be attending the hearing that
morning because he had injured himself in afall the previousFriday.

Mr. Shaughnessy was advised that if hefailed to attend the hearing, his appeal could be
dismissed. Hewasinstructed to leave his messagefor the Board in the form of avoice mail
message (copy attached) so that each of the individual Board members could hear directly the
reasons for his absence.

Mr. Shaughnessy called Ms. Smith’s office at approximately 8:30 am. on the day of the hearing
and told her that he would not be attending the hearing because he had fallen on Friday afternoon,
had hurt his back, and was experiencing sufficient discomfort that he felt he should not be
driving.

Appeal of John Shaughnessy
Docket #2002-D-2 -
Page 3 of 6
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20.

21.

22.

23.

24,

During the telephone conversation with Ms. Smith, Mr. Shaughnessy did not attempt to obtain
agreement to a continuance, nor did he inform Ms. Smith that he aready had requested a
continuance from the Board.

At 9:00 a.m. when the Board was scheduled to begin the hearing, all of the State's witnesseswere
either present and ready to testify or they were waiting at the Office of Emergency Management
for Ms. Smith to call them. The State was prepared to go forward with its case on the merits of
the appeal.

None of the witnesseson the appellant's witnesslist were present for the hearing, other than those
persons already in attendance and ready to testify on the State's behalf.

GeorgeMusler and Gregg Champlin, who appeared on the appellant's witnesslist, were out-of -
state attending aFEMA conferenceon the date of the hearing and would not have been available
to testify.

George Vanderschrnidt, another of the appellant's intended witnesses, was away on an extended
leave from the Region | FEMA office and probably would not have been available on the date of
the hearing to testify.

Steve McL oy, another of the appellant's intended witnesses, was at work at the Office of
Emergency Management at the time of the hearing. When telephoned by Ms. Smith on the
morning of the hearing at the Board's request, Mr. McLoy indicated that Mr. Shaughnessy had
not asked him to appear at the hearing, had not made any arrangementswith him, and had not
asked him to be awitness.

Rulingsof Law

A. Per-A 206.13 (a): “Any party may petition the board to postponeor reschedulea hearing."

Per-A 206.03 (d): "A request to postpone or reschedule a hearing shall include the following:
(2) A statement detailing the stepstaken to seek the other party's agreement to have the matter
postponed or rescheduled; and

(2) A statement whether the other party either agreesor disagreeswith thereguest to reschedule
or postponethe hearing."

Per-A 207.03 (a): " Absent a showing of good cause as set forth below, failure of an appellant to
appear for any scheduled hearing shall result in dismissal of the appedl.”

Apped of John Shaughnessy
Docket #2002-D-2
Page4 of 6
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D. Per-A 207.03(c): ""Good causeshall include accident, illness, or circumstances beyond the
control of the party that preventsthat party's appearance as scheduled."

E. Per-A 206.05:
""(a) Any party may movefor dismissal of an appeal or for summary judgment.
(b) Except when made orally a ahearing, amotion to dismissor amotion for summary judgment
shall be submitted to the board in writing.
(c) Such motion shall state specifically the grounds upon which the movant.asserts the right to
have the appeal dismissed or an order of summary judgment issued as amatter of law.
(d) Unless such motion is accompanied by competent evidence and asupporting memorandum of
law detailingthe board's authority to issue such an order, the motion shall be denied."

Decision and Order

In accordance with Per-A 206.05(c), aMotion for Summary Judgment must ' state specifically the
grounds upon whichthemovant assertsthe right to have the appeal dismissed or an order of summary
judgment issued as amatter of law." Havingreviewed the appellant's Motion for Summary Judgment
and the State's Objection thereto, the Board voted unanimously to DENY the Motion for the reasons set
forth in the State's Objection. The Board aso voted to DENY the appellant's request to continue the
hearing, and to DISMISS his appeal for failure to appear at the hearing as scheduled.

Itisclear that therewas no prior attempt on Mr. Shaughnessy’s part to advise Ms. Smith of his intention
to request a continuance or to obtain her consent before making such arequest on the morning of the
hearing. The absence of timely notice coupled with the fact that none of the appellant's witnesses
appeared for the hearing as schedul ed suggests that the appellant was not prepared to proceed with his
case. There wasno ten day notice of the request for the continuance. Moreover, thereisno evidence of
any attempt by the appellant at any time prior to the hearing to obtain Ms. Smith’s agreement to a
continuance. The mere assertionthat the appellant was injured in afall the week beforethe hearing is
insufficientto establishthat he was actually prevented from appearing as scheduled. Therefore, the Board
IS unanimousin its conclusion that there has not been ashowing of good cause by Mr. Shaughnessy for

his failureto appear.

Appedl of John Shaughnessy
Doclcet #2002-D-2
Page5 of 6
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Based upon the reasons set forth above, the Board voted unanimously to DENY Mr. Shaughnessy’s
request to postpone the hearing on the merits of his appeal and to DISMISS his appeal for failureto
appear as scheduled.

THE NH PERSONNEL APPEALSBOARD

MnckH Wood, Chdirman

Ro#ert J. JohnscMo issioner

%&M

Anthony B. Urbdn, Commissioner

cc: ThomasF. Manning, Director of Personnel, 25 Capitol Street, Concord, NH 03301
. Mancy Smith, Senior Assistant Attorney General, Department of Justice, 33 Capitol Street,
Concord, NH 03301
Mr. John Shaughnessy, Officeof Emergency Management, 107 Pleasant Street, Concord, NH
03301
Mr. John Shaughnessy, PO Box 152, Goshen, NH 03752

Appeal of John Shaughnessy
Docket #2002-D-2
Page 6 of 6



- Appellant's Motionto Continue
Appeal of John Shauglmessy — Docltet #2002-D-2

Transcript of Appellant's VoiceMail Message

Recorded at the Office of tlie Executive Secretary to the NH Personnel AppealsBoard

8:08 A.M., February 20,2002, At 603-271-1421

Yes, Mary Ann, a your request I'm making this call and leaving this voice recorded
message. As| conveyedto you in our previous coiiversation, | fell, thisis John
Shaughnessy calling, by tlieway. And I’'m & home, 863-1476. And | fell, | wasonmy
way up to a meeting in Stratford Friday, and | fell on a parking lot and hurt my back. |
didn't really notice thereal stiffness and tlie syinptoins until thefollowing morning and |
had numbnessin my leg and so much so that sitting in any one position fifteen minutes or
S0 it becameto wherel didn't have alot of feelingin my leg. So, I've been kind of
nursing that along and hoping | could make tlie hearing this morning, but asit turns out
it's not significantly better, and that's what's keeping mefrom being there. Andyou
indicated to methat there might be some prejudice against me and my case might be
dismissedif | wasn't ableto make it in today, and I’'m simply physically not ableto make
thedrive, so | don't know what to say. 1'd just liltethe Board not to have prejudiced my
case because of thisillness. | did go day to day tryingto make it in, but otherwisel
would havecalled earlier. | simply didn't know tliat | wouldn't be ableto makeit until
thismorning. So that's the situation, and | do aMotion for a Continuanceon that basis,
on thebasis of thefact that I’'m Smply unable to make itin. Thank you. Good bye.

John Shaughnessy
Officeof Emergency Management
Pagelof 1
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

Appeal of John Shaughnessy
Docket #2002-D-2

Office of Emergency Management

January 10, 2002

The New Hampshire Personnel Appeals Board met in public session on Wednesday, December
12,2001, and convened afirst pre-hearing conferencein the abovetitled appeal. Senior
Assistant Attorney General Nancy Smith appeared on behalf of the agency. Jolm Shauglmessy,
the appellant, appearedpro se. At that meeting, the parties agreed to appear for asecond pre-
hearing conference on Wednesday, January 9,2002, to address any unresolved discovery issues.
The Board (Wood, Johnson and Urban) met in public session on Wednesday, January 9,2002,
under the authority of RSA 21-1:58 and Chapters Per-A 100-200 of the Rules of the Personnel
AppealsBoard for the second pre-hearing conference.

Senior Assistant Attoi-ney General Nancy Smith appeared on behalf of the agency. Ms. Smith
advised the Board that she had received a voicemail message from Mr. Shaughnessy that
morning, inwhich Mr. Shaughnessy stated that he wasill and would not be attending the
meeting. In the message, Ms. Smith said, the appellant indicated that he would contact the
Director of Personnel about the continuance aswell. Neither Mr. Shaughnessy nor anyone
representing the appellant appeared as scheduled. The Board recessed the meeting briefly while
its Executive Secretaly checlted her officeto seeif there were any messages from Mr.
Sllaughnessy. Although therewereno callsmade directly to the Board, the Board later

TDD Access: Relay NH 1-800-735-2964



confirmedtliat Ms. Shaughnessy had left voicemail for tlie Director of Personnel, asking Mr.
Manning to convey amessageto tlie Board concerning tlie appellant’s need to continue the pre-
'hearing conference.

The Board decided not to penalizetlie employee, based on his representation that hewasill, for
his failure to appear. However, in the future, any communication between the appellant and the
Board concerning tlie appeal or tlie appellant’s attendance & a Personnel Appeals Board meeting
diould be directed to the Board's Executive Secretary aswell asto tlie agency's representative in
accordancewith Board's Rules (ChaptersPer-A 100-200).

At the meeting, the Board reviewed the documents filed by the State and discussed with Ms.
Smith the State's Motion to Compel Discovery. The Board then ordered the appellant to produce
tliefollowing documents:

1) Any notes, handwritten or otherwise, memorandum, minutes, or other type of written or
electronic record in hispossession, other than those provided by Ms. Smithto Mr.
Shaughnessy in tlie documentsenclosed witli Ms. Smith’s letter of January 3, 2002,
concerning meetings, communications or discussions in which he was involved that were
mentioned in the September 19,2001 |etter of discipline, including thoselistedin Ms.
Smith's December 14,2001 Information Request, #5 (attached).

2) Any notes, handwritten or otherwise, memorandum, minutes, or other type of written or
electronicrecord in his possession, other than those provided by Ms. Smithto Mr.
Sliaughnessy in the documents enclosed with Ms. Smith's letter of January 3,2002, that the
appellant believes support his position that tlie September 19,2001 discipline wasimposed in
retaliationfor hisfiling a Whistleblower's complaint with the New Hampshire Department of
Labor under RSA 275-E.

3) Any notes, handwritten or otherwise, memorandum, minutes, or other type of written or
electronicrecord in his possession, other than tliose provided by Ms. Smith to Mr.
Sliaughnessy in tlie documents enclosed with Ms. Smitli's letter of January 3,2002, that the
appellant believes support his contention that Director Fogg acted with bad faith and
malice” inimposing the discipline of September 19,2001.



Such documents shall be presented to Attorney Smith no later than 5:00 p.m. January 16,2002.
Thisorder is effectiveas of the date of itsissuance.

If Mr. Shaughnessy believesthat he can not comply with this order by tlie date specified, he must
submit that explanationin writing to the Board and to Ms. Smith by January 16, 2002 at or
beforenoon. Unless Mr. Shaughnessy can show good cause as to why he can't comply with this
order, tlie Board shall refuseto admit into evidence any of the documents described by this order
that are not presented to Attorney Sinith by the time and date specified.

Finaly, in aletter to Ms. Smith dated December 20,2001, Mr. Shauglmessy advised Ms. Smith
of his new mailing address, but he provided no such notification to the Board for itsrecords. The
appellant shall be responsiblefor notifying the Board of any further changesin his mailing
address or telephonenumber. Otherwise, the Board shall not beresponsiblefor any errorsin
notice or delayed notification that could occur as aresult. This noticeisbeing sent to the address
provided by Ms. Smithaswell asto Mr. Shaughnessy’s office address and his state e-mail
account.

For the Personnel Appeals Board

Vhareftlan Stint

Mary Steele
Executive Secretary to the NH Personnel Appeals Board

cc:  ThomasF. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301

Senior Assistant Attorney General Nancy Smith, Department of Justice, 33 Capitol St.,
Concord, NH 03301

John Shaughnessy, NH Office of Emergency Management, 107 Pleasant Street, Concord,
NH 03301

John Shaughnessy, PO Box 152, Goshen, NH 03752

Viae-mail to: johns@nhoem.state.nh.us

Viae-mail to: nsmith@doj.state.nh.us
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PERSONNEL APPEALS BOARD
25 Capitol Street
Concord, New Hampshire 03301
Telephone( 603) 271-3261

APPEAL OF JOHN SHAUGHNESSY
Office of Emergency Management
December 12,2001

-By letter dated November 2,2001, John Shaughnessy, an employee of the New Hampshire

Office of Emergency Management requested a hearing before the New Hampshire Personnel
AppealsBoard, allegingthat Emergency Management Director Fogg had failed to act on a
grievance that the appellant had filed. Specifically, tlie appellant alleged that Deputy Director
Murdough had "improperly chastised"” the appellant and " published that chastisement to two of
[the appellant's] supervisors, knowing that his chastisement was contrived, unfounded, madein
bad faith and ... with malicetoward [the appellaiit].” Mr. Shaughnessy indicated that he asked
Director Fogg to disciplinethe Deputy Director as aresult of that communication, but that
Director Fogg had failed to do so.

Members of the Board, including Chairman Patrick Wood and Commissioners LisaRule, Robert
Johnson, and Anthony Urban, reviewed that request a their meeting on Wednesday, November
14, 2001. The Board then made the following findings:

TheBoard's statutory authority to hear and decide appealsis defined by RSA 21-1:46, which

states, in pertinent part:

The personnel appealsboard shall hear and decide appeals as provided by RSA 21-1:57
and 21-1:58 and appeals of decisionsarising out of application of the rules adopted by the
director of personnel except tlioserelated to:
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(a) Performance evaluations of classified employees; provided, however, that an
employee who is disciplined or has other adverse action taken against him asthe
result of an evaluation may appeal tliat action.
(b) Therefusal of an appointing authority to grant aleave of absence without pay.
(c) Classificationdecisions of the director of personnel when the reasons for
appeal are based on any of the following:
(1) The personal qualifications of an employee exceed the minimum
requirements for the position in question.
(2) Tlie employee has held the positionfor along period of time.
(3) Any positionspreviously held by the einployeeor any examinations
passed by the employee which are not required for the positionin
question.
(4) The employee has reached the maximum of the assigned salary grade.
(5) The cost of living or related economic factors.

Per-A 203.01 of the NH Code of Administrative Rules aso providesthat:

" Pursuant to RSA 21-1:46, the personnel appeals board shall hear and decide
appeals asprovided by RSA 21-1:57 and 21-1:58, appealsof decisions arising out
of applicationof the rules adopted by the director of personnel, and appeals as
specified in RSA 21-1:52 arising out of an alleged conflict of interest.”

Having reviewed the appellant's November 2,2001, request for a hearing, and the documents

J attached to that request, the Board found that the issues raised by the appellant are not an appeal
of an agency decision arising out of an application of the personnel rules as contemplated by
RSA 21-I:46, 52, 57, or 58. Accordingly, the Board voted unanimously to DISMISS the appeal
for lack of subject matter jurisdiction.

FOR THE PERSONNEL APPEALSBOARD

atrick H. Wood, Chairman

CC: Thomas F. Manning, Director of Personnel, 25 Capitol St., Concord, NH 03301
John Shaughnessy, 80 Pleasant Street, Concord, NH 03301
Woodbury Fogg, Director, NH Office of Emergency Management, 107 Pleasant St.,
Concord, NH 03301



