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The New Hampshire Personllel Appeals Board (Rule, Jolmsoa a ld  Bonafide) met on 

Wednesday, Janualy 17,200 1, under the autllority of RSA 2 1 -I: 5 8 and Cllapters Per-A 100-200 

of the Code of Administrative Rules, to hear the appeal of Roger Tropf, an employee of the New 

Hampshire State Poi-t A~~tl~ori ty . Mr. Tropf, who was represented at the hearing by Attorney 

Peter C. Phillips, was appealing a March 24,2000 written waning issued to him for allegedly 

failing to meet tlze work standard. Geno Marconi, Interim Director of the Port Authority 

appeared on behalf of the state. 

In accordance wit11 Per-A 207.02(b), the appeal was heard on offers of proof by the 

representatives of the parties. Tile record of the hearing in this matter collsists of the audio tape 

recording of the hearing on the merits, pleadings s~lbmitted by the parties, orders and notices 

issued by the Board, and documents admitted into evidence as follows: 

State's Exhibits 

1. March 24, 2000 Written Warning issued to Roger Tropf by Geno Marconi . . .  . . 
2. Coi-responde~~ce dated 111 1/2000,4/17/2000 and 5/12/2000 fro111 Geno Marconi to Roger 

Tropf conce~ning inventoly at the Post Autllority 

TDD Access: Relay NH 1-800-735-2964 



r )  , Appellant's Exhibits 

A. Letter dated March 28,2000 fi-om Chief Harborrnaster Tropf to Interim Director Marconi, 

titled "Response to Written Wanling Dated March 24, 2000' 

B. Meinorandun dated April 2 1,2000 from Geno Marconi to Roger Tropf titled "Written 

Warning" 

C. Memorandum dated April 26, 2000 fi-om Gello Marcoili to Roger Tropf titled "Committee 

Meeting" 

D. Letter dated May 1,2000 fi-om Attonley Peter C. Phillips to Dr. Wayne Burton Re: New 

Hampshire State Port Authority v. Roger Tropf with attaclulleilts includiilg 2 memoranda 

dated March 28, 2000 froin Chief Harborlllaster Tropf to Iilteriin Director Marconi 

coilcenling the written wai-ning dated March 24, 2000 

E. Meinoraildurn dated May 11,2000 from Robert Silover to Recipients of Dr. Buiton's May 

10,2000 Findings 

F. Letter dated May 25,2000 froin Attoi-ney Peter C. Phillips to Personnel Director Thomas 

(7 ManningRe:RogerTropfv.NewHampshireStatePortA~~tl~ority,StepIVAppealof 

Written Wanling with attached May 10,2000 Memorand~un fiom Wayne M. Burton to 

Roger Tropf, c/o Peter C. Phillips 

G. Letter dated June 8, 2000 froin Thomas Maiming to Peter C. Phllips Re: Roger Tropf - NH 

Poit Authority Letter of Wai-niag 

Having reviewed the docurnei~tary evidence and having considered the parties' arguments and 

oral arguments in light of the above standard of review, the Board inade the following findings of 

fact and rulings of law: 

< Findings of Fact 

1. Roger Tropf is einployed by the New Hainpshire State Poit Autl~ority as the Chief 

Harbonnaster assigned to the Port Authority facilities in Portsmo~ltl~, New Hampshire; he has 
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been so employed in a hll-time capacity since 1996. Between 1990 and 1996, Mr. Tropfs 

\ 
employment with the Port A~ltliority was part-time. 

2. On December 28, 1999, following the resignation of the former Director of the Port 

Authority, Geno Marconi, Chief Operations Officer, was appointed by the Port Authority's 

Board to serve as Interim Director of tlie NH State Port A~lthority. 

3. During his preliminary review of Port Autliority affairs, Mr. Marconi determined that a full 

audit of the Port Authority would be necessary. 

4. Mr. Marconi asked Mr. Tropf to complete hi inventory of equipment and assets assigned to 

harbor operations. 

5. On January 11,2000, in a memorandum from Mr. Marconi, Mr. Tropf was advised in writing 

that he would be required to complete an inventory of tlie Port Authority's assets and 

equipment. 

6. Although the memo provided no specific deadline for completioii of the inventory, it did 

include explicit instructions for Mr. Tropf to: 1) use the date of his appointment as full-time 

0 
Chief Harbormaster as the inventory starting date, 2) review the payment vouchers, which 

(, 1) were available and in cl~onological order, for that period of time, 3) record purchases of 

equipment, (tools, boats, electronics, safety gear, etc.) and other items sucli as aids to 

navigation and wakelspeed signs that are not expendable, 4) match the purchased inventory 

with the physical inventory on hand, and 5) record serial nuinbers, make and model. (State's 

Exhbit 2) 

7. The inventory did not need to iilclude~cons~mables, or account for any of the equipment or 

assets associated with tlie office hiiction. 

8. The Port Authority's entire iiiveiitory, excluding office equipment and su~pplies, is less than 

1000 pieces, and includes 5 boats, 5 boat trailers, safety equipment assigned to each boat, 

safety equipment assigned to each of tlie Harbonnasters, soine tools, and buoys. 

9. The requirement for completioii of an inventory as pai-t of the a~ldit process was reviewed 

wit11 Port Authority staff on February 10,2000 in a pre-audit meeting with members o f  the 

LBA's staff. 
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10. On several occasions between J a n ~ ~ a ~ y  11,2000 and February 29,2000, Mr. Marconi asked 

P 
k /' Mr. Tropf for t l~e  status of the illventoly and was informed that it had not been completed. 

11. On or about March 20,2000, some two montl~s after his original request, Mr. Marconi asked 

Mr. Tropf for the status of the illveiltory and was iilfoimled by Mr. Tropf that it was being 

typed. 

12. By March 24,2000, when the written warning was issued to Mr. Tropf, the completed 

invelltory still had not been s~~binitted to Mr. Marconi. 

13. The original draft inventoly that MI. Tropf provided to Mr. Marconi was incomplete, and the 

quality of the inventory was ~ulacceptable given the specificity of Mr. Marcolli's directions 

and the amount of time available to Mr. Tropf to complete the task. 

14. When Mr. Marconi assumed his duties as Interim Director of the Post Authority, he 

discovered that a snow plow and plow frame had been purchased wit11 fiulds fiom an "off the 

record" checking account held by the Port Authority. 

15. Mr. Marconi learned that the plow was in a storage building, but that the plow could not be 

,- 
mounted on any Port Authority vehicles as none of tl~em was equipped with the frame to 

(, ) which the plow could be mounted. 

16. Upon further inq~liry, Mr. Masconi discovered that the plow frame had been mounted on a 

vehicle belonging to the fol~ner Director of the Post Authority. 

17. Mr. Marconi directed Mr. Tropf to obtain estimates for reinoving the frame fiom the former 

Director's vehicle and having it installed on one of the Port A~thority vehicles. 

18. Mr. Tropf reported that it would cost approximately $500. 

19. Mr. Marconi approved installation of the plow on the Pol-t Autllority's 4-wheel drive vehicle, 

but instructed PO; Autl~osity staff that the plow was not to be used until Mr. Marconi could 

get the issue "sol-ted out." 

20. On or about January 13,2000, Mr. Marconi foulnd Mr. Tropf plowing snow on the Post 

Authority's property. 

21. Mr. Tropf indicated that he felt it was important to "test" the new equipment. 

22. Port Authority employees are neither req~~ired nor a~~thorized to engage in any snow renloval 

activities at the Port. 
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23. Mr. Marconi directed Mr. Tropf to remove the plow fiom the truck and return it to the 

storage building. 

24. Several days after the plowing incident, Mr. Tropf aslted Mr. Marconi for permission to take 

the Port Authority's 4-wheel drive vehicle 110111e as there was a large snowstolln and he was 

having difficulties with his own vehicle. 

25. Mr. Marconi approved his req~~est. 

26. On January 18,2000, Mr. Marconi discovered Mr. Tropf retunling to tlle Port Authority with 

the plow still attached to the vehicle. 

27. By "testing" the equipment 011 January 13'", and by using the Port Authority's vehicle with the 

plow still attached to it after that date, Mr. Tropf violated t11e Interim Director's instructions. 

28. The Port Authority's governing board decided that the plow should be returned to the dealer. 

29. Due to the fact that it had been used for plowing, the dealer treated it as a used rather than a 

new piece of equipment and its value was reduced accordingly 

Rulillas of Law 

A. Per 1001.03 (a) (1) of the Rules of the Division of Persoilllel provides that, "An appointing 

authority shall be authorized to use the written wanling as the least severe fonn of discipline 

to correct an employee's unsatisfactory work perfo~mance or ~nisconduct for offenses 

including, but not lilnited to: (1) Failure to meet any work standard.. ." 

B. Per-A 202.12 (b) of the Rules of the Personllel Appeals Board provides that, "In disciplinary 

appeals, including termination, disciplinaly demotion, suspellsioll without pay, witld~olding 

of an employee's annual iacrenlellt or issuance of a written wanling, the board shall 

determine if the appellant proves by a preponderance of the evidence that: 

(1) The disciplinary action was unlawful; 

(2) The appointing a~~thority violated the r ~ ~ l e s  of the division of personllel by 

inlposillg the disciplina~y action under appeal; 

(3) Tlze disciplinary action was ~lnwa-ranted by the alleged collduct or failure to meet 

the work standard in light of the facts ia evidence; or 

(4) The disciplinary action was unjust in light of the facts in evidence." 
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Position of the Parties 
,r-'? 

Attorney Phillips argued that tlie State had the burden of proving that it liad given the appellant 

clear and adequate instnlctions with respect to tlie taslts lie had been asked to perform, and notice 

of any deadlines associated with those tasks. Attoilley Phillips argued that tllere was no q~lestion 

that Mr. Marconi had the autl~ority to assign taslts, issue directives, and ~nalte reasonable 

requests. However, lie argued, Mr. Marconi's directions were not sufficiently specific for Mr. 

Tropf to understand and follow. 

Attonley Phillips argued that while Mr. Tropf clearly realized tliat no decision had been made 

whether to keep the plow or retu~li it to the dealer, Mr. Marconi never gave tlie appellant a 

specific order or instruction not to use the plow. Mr. Phillips aslted tlie Board to note that 

disciplinary action arising out of the use of the snow plow was not discussed with Mr. Tropf until 

March, some two niontlis after the incident itself. He argued that if Mr. Tropf liad coimitted an 

offense sufficient to wai~aiit a written waiiiing, tlie discipline should have bee11 timely. He /n ' \... - argued that the agency's failure to talte tiniely action suggested that the agency nlay have been 

"gathering amnunition to use at a later date and spring it on him, depriving hini of the 

opportunity to respond to it." He also argued tliat if there liad been some niisunderstanding about 

use of the plow, instead of waiting two nioiiths to issue a written wanling, Mr. Marcoiii could 

have simply discussed the issue with the appellant when tlie incident occul-red. 

Attorney Phillips argued that Mr. Tropf never received detailed directions about how Mr. 

Marconi expected the inventory to be completed, or tlie foi~ii in wliicl~ 11e expected the inveiitoiy 

to be reported. He also argued that Mr. Tropf never was apprised of a deadline by wlich the 

inventory should have been comnpleted. He argued tliat tlzrouglio~lt the moiitl~s that the inventory 

was being coinpiled, Mr. Tropf was never infoilned that his progress was too slow, or that he 

could be disciplined as a result. Mr. Phillips argued that in issuing the war~iiiig to Mr. Tropf, Mr. ' 

Marconi gave,no coiisideration to exigent circuiiistaiices tliat might have delayed its coinpletion, 
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or to the fact that co~npletiilg the inveiltory was a large and conlplex task wit11 which Mr. Tropf 

/1) was unfamiliar. 

Mr. Marconi argued that the iilventory was not as coinplicated a project as Mr. Tropf would have 

the Board believe. He argued that Mr. Tropf was told to identify equipnlent and assets belonging 

to the Port, and to review purchase orders that had been processed dmillg the three years that Mr. 

Tropf had served as Chief Harbormaster. He argued that the Harbonnasters had helped in 

identifying equipment assigned to theill and their boats, and that the Adnlinistrative Assistant had 

completed keying of the hand-written infolination illto an Excel spreadsheet. He argued that Mr. 

Tropf had been told specifically to review and identify purchase orders processed in the three 

years since he had been nailled Chief Harboiinaster. Mr. Marconi argued that the Port Authority 

processes approxiinately two payment vouchers per week, and that reviewing those vouchers to 

identify and record information about equipment that had been purchased over a tlu-ee-year 

period was not a inonumeiltal task, particularly since the payment vouchers were already 

organized in chronological order. (n 
Mr. Marconi argued that the Port operator, not Port Authority staff, was responsible for removing 

snow at the facility. He argued that even if Mr. Tropf had not been aware of that arrangement, 

he certainly knew that plowing had never been his responsibility as Chief Harbormaster. Mr. 

Marconi argued that his iilstructioils to leave the plow alone sl~ould have beell sufficiently clear, 

and 11e never gave penl~issioil for Mr. Tropf to "test" the plow after it had been iastalled. He 

asserted that he told Mr. Tropf to stop plowing iinnlediately, to senlove the plow from the tiuck, 

and to return the plow to the storage building. Nevertheless, wheil Mr. Tropf borrowed the Port 

Authority's pick-up truck several days later, the plow was still attached. 

Mr. Marconi noted that in his appeal to Persolme1 Director Thoinas Ma~ming, Mr. Phillips had 

suggested that, "Mr. Marconi may have a personal agenda against [Mr. Tropq." Mr. Marconi 

argued that he had no idea what that suggestion meant. He asked the Board to find that in this 

1'- 
case, Mr. Tropf had failed to meet the work standard, and that the Port Authority had applied the 

\ J ,  
Appeal of Roger fi-opf 

Docket #OO-D-8 
Page 7 of 10 



Personnel Rules appropriately in using the written wailling as the least severe fonn of discipline 

I? L- 
to correct the employee's unsatisfactory work perfor~nance. 

Decision and Order 

Per-A 207.12 (b) of the Perso~uiel Appeals Board's Procedural Rules establishes the follqwing 

standard of review: 

In disciplinary appeals, including termination, disciplinary demotion, suspension 
without pay, withholding of an employee's aiu1~1a1 increme~lt or issuance of a 
written warning, the board shall dete~lni~le if the appellant proves by a 
preponderance of the evidence that: 

(1) The d i s c i p l i ~ ~ a ~ ~  action was unlawful; 
(2) The appointing a~~thority violated the rules of tlie division of personnel by 
imposing the disciplinary action under appeal; 
(3) The disciplinary action was unwarranted by the alleged conduct or failure 
to meet the work standard in light of the facts in evidence; or 
(4) The disciplinay action was unjust in light of the facts. in evidence. 

Although the appellant may have had an unblemisl~ed worlc record prior to the incidents cited in 

the written warning, the evidence reflects that Mr. Tropf did fail to lneet the work standard. Mr. 

Tropf failed to persuade the Board that the resulting disciplinary action was unlawful, unjust, 

unwarranted, or unsupported by the facts in evidence. 

The Board fouild that Mr. Marconi gave clear enougl~ instructioils about the use of the snow 

plow and about completion of the inventory that Mr. Tropf should have understood what was 

expected of him. When Mr. Tropf decided to "test" the plow blade, lze lu~ew that a decision had 

not yet been made whether to keep the plow or return it for a refiuld. Had he been unclear about 

the Interim Director's iilst~uctio~ls following installation of the plow 011 Port Authority 

equipment, Mr. Tropf could easily have asked for clarification, particularly si~lce Port Authority 

staff had not been.responsible for silowplowing prior to that date. Tlle fact that he took it upon 

llimself to use the equipment witlloont first securing approval td do so represented an error in 

judgment, and a failure to meet the worlc standard. After liaviilg been instructed to remove the 
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plow from the vehicle and retuni it to the storage building, Mr. Tropf subsequently drove the 
(7 
, Port Authority tnlck to his home with the plow attached. According to the appellant, he was 

unable to remove the pins holding tlie blade in place aiid was therefore ~lnable to remove the 

plow. He obviously knew that lie did not have pennissioii to leave tlie Poit Authority property 

with the plow attached. Neveitlieless, he used the vehicle without first apprising Mr. Marconi of 

the fact that he had been unable to reinove tlie plow. 

A similar situation exists with respect to tlie Poit Autliority iiiveiitory. Mr. Tropf knew that the 

inventory was an ilnpostant step in the audit process. Mr. Marconi gave specific instructions 

about reviewing the purchase orders and providing a coiilplete report of all eq~lipinent and assets 

under the Chief Hasborrnaster's control. If Mr. Tropf was unsure of the manner in which the 

inventory was to have been completed, or if he was ~liicertaiii about the date by which Mr. 

Marconi had expected the inventory to be completed, he had a responsibility to ask for 

clarification. 

rl -. . Taken together, these incidents formed the basis for Mr. Marconi's decision to issue a written 

warning for failure to meet the work standard. Althoug11 tlie appellant argued that charges 

associated with the plowing incident sl~ould be disniissed as untimely, Mr. Marconi would have 

been justified in issuing a warning for that single incident at that time. When Mr. Tropf failed to 

follow instructions regarding coinpletion of the inventory, a second wanling could have been 

issued. Rather than issuing two separate wai-~iiiigs, by coinbiiiing tlie offenses into a single 

wai~ing, Mr. Marcoiqi act~lally kept the impact of tlie discipline to a minimum, malting it, in fact, 

the least severe foi-111 of discipline recognized by the Rules of the Divisioil of Persoiu~el. 

Tllerefore, on the evidence, arg~uineiit aiid offers of proof, the Boai-d voted unai~imo~~sly to 

DENY Mr. Tropf s appeal. The Board notes that in earlier proceedings witl~in the agency, the 

cliaiiman of the personnel conlinittee for tlie Post A~ltliority agreed to revise the written waning 

so as not to include an additional charge of violating the chain of cominaiid. The New 
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Hampshire State Port Authority should correct the written wanling to be consistent with that 

I? agreement and with tlle findings of this Board. 

THE PERSONNEL APPEALS BOARD 

Lisa A. Rule, Acting Chair 

cc: Thomas F. Maiming, Director of Persoimel, 25 Capitol St., Concord, NH 033011 
!? -.- 

Geno Marconi, New Hampshire State Port Authority, 555 Marltet St. Portsmo~lth, NH 
03801 

Attorney Peter C. Phllips, 400 Lafayette Road, PO Box 804, Hampton, NJ3 03843-804 
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(-) 
Hampshire State Port Authority should correct the written warning to be consistent with that 

-. H 
agreement and with the findings of this Board. 

THE PERSONNEL APPEALS BOARD 

no. 4 
Lisa A. Rule, Acting Chair 

------ - 
! a L Q J 7 , k n  ~ k d n  C W C ~  

Robert J. ~olm@, ~o@~issioner 

ntA 
phi\ip P. ~ona.3&, Commis 

L 

r\ cc: Thomas F. Ma~ming, Director of Personnel, 25 Capitol St., Concord, NH 033011 I 

/ 
Geno Marconi, New Hampshire State Port Authority, 555 Marltet St. Poitsmouth, NH 

03801 

Attorney Peter C. Phillips, 400 Lafayette Road, PO Box 804, Hampton, NH 03843-804 
1 
I 
I 
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