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November 14,2001 

Tile New Hampshre Personnel Appeals Board (Wood, Rule aild Urban) met on Wednesday, 

Septeinber 26,2001, under the authority of RSA 21-I:58 and Chapters Per-A 100-200 of the 

N.H. C.A.R. (Rules of the Personnel Appeals Board) , to hear tlze appeal of Marlt Wefers, an 

employee of the Department of Coi-1-ections. Mr. Wefers, wlzo was represented at the hearing by 

SEA Field Representative Brad Asb~uy, was appealing a Marc11 27,200 1, written warning issued 

to lcin for allegedly failing to meet tlze work standard. Corrections Counsel John Vinson and 

I Commissioner Phil Stanley appeared on behalf of the Department of Corrections. 

Witllout objection, the appeal was Izeard by the Board on oral arg~uneilt and offers of proof by 

tlze representatives of the parties. Tlze record of the hearing in tlzis matter consists of pleadiilgs I 
submitted by the parties prior to the hearing, notices and orders issued by tlie Board, the audio ! 
tape recording of tlze hearing on the izzerits of the appeal, and documents admitted into evidence I 
as follows: 

Appellant's Exhibits 
(Identified in Appellant's Septeinber 5, 2001 letter to the Board as follows) 

1. PAB Decision in the Appeal of Jaines Roy, Docltet #99-D-7 
2. Statement of Marlt Wefers 
3. Notification of Administrative rigl~ts dated Septeniber 5, 2000 
4. Letter of Suspension dated September 5,2000 
5. Letter to Commissioner Stanley dated September 11,2000 

(1 6. Letter to Thomas Manning dated October 3,2000 
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7. Letter concerning extension of investigation dated October 3 1,2000 
, 8. Letter to  omm missioner Stanley dated March 5,2001 

9. Letter of Wai-ning dated March 27, 2001 
10. Response from Appellant to Steve McCo~maclt, SEA Field Representative, dated March 29, 

2001 
1 1. Appellant's April 9,2001 notes of the follow-LIP meeting wit11 SEA Steward Wayne Broclt, 

Marlt Wefers, Co~mnissioner Stanley, and Lisa Cull-ier 
12. Written response fronl Co~mnissioner Stanley dated May 1,2001 
13. Appeal of Letter of Warning li-om Mxlt Wefers dated May 1,2001 
14. Denial of Appeal from Tllomas Ma~uling, Director of Perso~mel, May 4,2001 

State's Exhibits 

1. Chronological listing of events 
2. November 2,2000 letter from Coillinissioner Stanley to Director Manning 
3. Excerpts from CBA 
4. Letter to Steven McCormaclt fi-om Marlt ~ e f e r s  dated March 29,2001 
5. Letter to Mark Wefers from Co~ninissioner Stanley dated October 31, 2000 
6. March 27, 2001 Letter of Wanling issued to Mask Wefers 
7. Letter from Marlt Wefers to Commissioner Stanley dated March 5, 2001 
The State also aslted the Board to take judicial notice of the R~lles of tl~e,Division of Personnel. 

n 

The appellant argued that none of his conduct rose to the level of an offense warsanting the 
I 

issuance of a written waming. He argued that the investigation ~ ~ p o n  which the Depq-tment had 

relied in issuing the waming violated Sections 2.1,27.22B and 27.22C of the Collective 

Bargaining Agreement, ind was therefore invalid. He also argued that in the warning, he had I 
been held accountable for the cond~~ct of his s~~bordinates and for the unfavorable publicity 

created by Corrections Officers who engaged in an illegal job action in reaction to a legitimate 

searcll for contraband. The appellant aslted that the wanling be witl~drawn, that the letter and any 1 
information related to the warning be 1-enloved from llis file, that the Board issue a decision I 
finding that the allegations were "Unfounded," and that Mr. Wefers be.retunled to his original I 
employment status in Concord, NH. 

'? 

Mr. Vinson argued that the wa~lling was more tl~an justified in light of the facts, and that the 

appellant's conduct perhaps would have wall-anted a inore severe form of discipline. 
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, Nevertlieless, he argued, tlie Coiiiii~issioiier liad elected to issue a written waining to tlie 
J 

_,' appellant as the least severe form of discipline to correct his serious and repeated failures to meet 

the work standard. 

Coilnnissioner Stanley stated tliat the Departinelit of Colrectiolis did iiot need five employees 

investigating the rest of the staff when tlie Departmelit was responsible for twenty-three hundred 

to twenty-four hundred inmates, any of wlioin might become involved in fights, assaults, gang 

activities, and moving contraband. Coinrnissioiier Stanley argued tliat under the appellant's 

direction, the Department's Intenial Affairs had begun to look too inuch lilce the "Cornmissioner's 

secret police." He said tliat in order to change tliat impression, lie decided to redirect the unit's 

focus by changing tlie unit's aame to I~ivestigations, by restricting the ~ulit's participation in 

persomiel investigations, and by conce~itrating tlie ~uiit's efforts on iivnate activities and 

infractions. C o ~ i s s i o i i e r  Stanley indicated that his plan "didn't go over well" with Mr. Wefers 

aid his staff, and that "they made it clear to others they weren't happy with tliat redirection of 

activities." 

r j  
\-, 

Tlie Comnissioner stated that he inet several tiines with investigators, advising them that 

personnel investigations would not be their primary purpose, except where there were actual 

charges of illegal staff activity. He said tliat in those meetings, lie also addressed concerns tliat 

had been raised by the Couiity Attolliey's Office about tlie quality of materials generated by 

Iiivestigations. Tlie Comnissioner said that he made it very clear to the appellant tliat 

henceforth, evidentiary inaterials and cases planned for prosec~~tioii were to be handled by State 

Trooper Milce Nolan. The Comnissiolier said tliat despite those specific instructions, he later 

discovered that Mr. Wefers had ignored his orders and liad colitiiiued to folward cases directly to 

prosecutors. As a result, the Coimnissiolier stated, lie sclied~lled a meeting on July 20,2000 with 

County Attoiney Joluisoii, State Police Officer Nolan, State Police Officer Eastinan, Assistant 

Conmissioner Cantor and Investigator Wefers, laying out for evelyone how evidentiary 

materials and cases would be haidled. 
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.The Commissioner indicated that he received still another colzzplaint in August 2000, fiom tlze 

County Attorney about materials c~izziag directly from tlze appellant. He said.that before he was 

able to correct the problem, he had to sclzed~lle yet another izzeeting witlz the appellant on August 

29, 2000, at wlziclz time he told the appellalzt how upset he was witlz the appellant's performance. 

Conmissioner Stanley indicated tlzat ilzvestigators leanzed of a threat of contraband being 

brought into the men's prison in Concord over the Labor Day weeltend in September, 2000. 

Believing that one of the staff might be bringing tobacco into the prison, the Commissioner, the 

Administrator of Security, the Assistant Commissioner, the Warden, and Investigator Wefers 

planned to conduct a door searclz. Tlze Colmnissioner said that although they had the name of an 

officer believed to be the one planning to bring in contraband, the g r o ~ ~ p  agreed that the search 

would be made to appear random rather than targeted at any one individual. Tlze Commissioner 

said everyone involved in planning the search appeared to ~lizderstand the importance of carrying 

out the search without obviously singling out the officer they believed was the most liltely 

suspect. 

The Commissioner argued that Mr. Wefers and his unit adopted an unreasonably harsh attitude in 

conducting the search. More impol-tantly, he said, Mr. Wefers completely disregarded 

recommendations made by State Police Officer Nolan about any possible arrests, failed to 

conxn~lnicate appropriately witlz the shift captains a b o ~ ~ t  the search, actually prohibited tlze shift 

captains fiom entering their own office, and allowed one of his subordinates to participate in the 

search wearing a sidearm. Coimnissioizer Stanley argued tlzat the manner in which Mr. Wefers 

organized and carried out the searclz was "overly zealous to tlze extreme,'' contributing in large 

part to the resulting "sick out" by a number of ~ulifonned persolmel. Cormnissioner Stanley 

argued that it was imnpol-tant to renze~zzber that they were not loolting for bombs or weapons, they 

were loolting for tobacco. He argued tlzat a relatively ro~ltine situation was completely blown 

out of proportion througlz poor planning, management and s~~pervision. 
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r! 
_ _, The appellant argued that he neve? tried to thwart the Coimnissioner's plan for the Investigations 

Unit; he was simply hying to conlplete the assiglments that were already in progress wheii 

Conlmissioner Stanley was appointed after Co~nmissioner Risley's death. Mr. Wefers argued 

that when Cornmissioiier Risley had hired him, tlie Commissioner was uid~appy with the way in 

which the State Police had cond~lcted investigations of staff for alleged violations of the State's 

sexual harassment policy. He argued that some of those investigations were under way wheii 

Conllnissioner Risley died, aid it was those cases to wliicli Commissioner Stanley was referring. 

The appellant also stated that he liad never received coinplaiilts from the County Attorney's 

Office about any of the work prod~~ct that he or his ~mit  llad trmsfessed to them. In fact, lie 

argued, he had been complime~ited a number of times in the past for tlie quality of h s  work. 

Tlie appellant argued that the warning concentrated primarily on events surrounding the search of 

employees entering the facility in Concord over the Labor Day Weeltend in September, 2000, to 

determine if one of them was bringing contrabaiid into the prison. Mr. Wefers agreed tliat the 

search went badly, but argued that he sl~ould not be held solely responsible for the problems that 

occurred. He said that he had expected both Warden Copla11 and Administrator Gerry to be 

present during the search, and if they had been, any of the q~~estions that had arisen on site about 

how the investigation was to proceed could have been addressed. The appellant argued that it 

was Trooper Nolan's recomnendation to search eveiyone entering the facility rather than 

cond~lcting an apparent random search. He stated that lie had discussed Trooper Nolan's 

participation with Administrator Gel-sy, and Mr. Geny had not objected. He argued tliat the 

Warden's late complaints about the presence of a State Police Officer dwing the search should be 

weighed in light of that fact. 

Mr. Wefers argued that it was ~uu-easoaable to hold him accountable for the actions of his 

immediate subordinates dwing the search, and it certainly was ~measoaable to blame him for the 
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conduct of approxiinately thirty officers who called in siclc as a foiln of protest for the search. 

He argued that the "sick-out" was an illegal job action by tlie einployees that was geared more 

toward putting some weight behind their bargaining position on wages than it was a reaction to 

the search itself. The appellant argued that althougli tliings miglit have been handled more 

efficiently during the search, the events tliat unfolded sliould not be considered failure to meet 

the work standard.ai.zd should not be deemed sufficient to wai--1-ant issuing him a written warning. 

Finally, the appellant argued, the investigation a~ttliorized by tlie Department of Corrections and 

cond~tcted by tlie Department of J~tstice, violated both tlie provisiolls of tlie Collective 

Bargaining Agreement and the Rules of tlie Division of Persollliel. He argued that because the 

investigatioll and suspension witli pay violated those provisions, tlie written wanling must be 

vacated and must be removed from his file. 

The following facts surrounding tlie iiivestigation itself are iiot in dispute. Therefore, on the 

evidence, argument and offers of proof, the Board made tlie following findings of fact and 

f l  L- ,,, mlings of law: 

Findings of Fact 

1. Mr. Wefers was advised in writing on September 5,2000, tliat lie had been suspended with 

pay for a period of up to fourteen days pendiiig tlie results of an investigation into the manner 

in which he had conducted a search at tlle psison in Concord t l~e  previous day. 

2. Written notification of the investigation dated ~ e ~ t e m b e r  5, 2000, advised the appellant that, 

"On September 4,2000 wlile you were in charge of an iiivestigatioil at tlle NHSP-Men in 

Concord, a number of steps were talteii tliat do not appear to be pn~dent investigative 

teclmiques. Due to tlie actions talteii on Septeniber 4,2000, allegations have been made that 

the investigators only searched unifollned employees and non-uniformed employees and 

volunteers who entered the prison were not. As a result of these actions, a formal grievance 
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(-) 
has been filed and the climate at NHSP-M has been negatively iliipacted jeopardizing public 

// safety." 

3. The possible violation cited in tlie notice was Dereliction of D~lty as defined by PPD 2.16 V 

3. 

4. The Department of Corrections notified the appellant by letter dated October 3 1,2000 that 

Colnmissioner Stanley had extended the 45 work day deadline for completion of the 

investigation period for an additional 20 days, until December 6,2000. 

5. Tlie October 3 1,2000 letter also advised the appellant that his leave of absence with pay 

would be extended until tlie Department received and reviewed tlie investigative report. 

6. The Department notified Mr. Wefers, by copy of a letter dated November 2,2000 from 

Coinmissioner Stanley to Persolme1 Director Thomas Manning, that his suspension with pay 

liad been extended indefinitely, pending receipt aid review of the completed investigation. 

7. On December 1,2000, although the Department had not yet received the final report of the 

investigation, the appellant was notified by telephone that he was no longer suspended with 

pay, and he was directed to report for duty at tlie Laltes Region Facility in Laconia. 

8. The Department of Corrections received the investigator's final report on January 3 1,2001. 

9. The appellant was permitted to review tlie final report of the investigation on February 16, 

2001. 

10. A copy of the investigation report that tlie appellant had requested on February 16,2001, 

was provided to him on February 20,2001. 

11. On February 27,2001, Coinmissioner Stanley met with tlie appellant and his representative 

in order to allow them to refilte the conclusio~is o~ltlined -11 tlie report. 

12. 011 March 27,2001, during a follow-up meeting, Colnniissioner Stanley issued a written 

warning to the appellant for failing to: meet tlie work standards. 
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R~~lings  of Law 

A. "The personnel appeals board shall hear and decide appeals as provided by RSA 21- 

I:57 and 21-I:58 and appeals of decisions arising o ~ ~ t  of application of tlie rules 

adopted by tlie director of perso~uiel except those related to [perfonnance evaluations, 

leaves of absence witlio~~t pay, and certain classificatio~l decisions of tlie director of 

perso~uiel]." [RSA 21-I:46, I] 

B. "111 tlie case of t e ~ ~ n s  and conditio~is of e~nployment which are negotiated, the 

provisions of the Collective Bargaining Agreement shall co~itrol." [Per 103.02 (b)] 

C. "In every case wlie~i the Employer dete~miaes tliat an i~ivestigation of tlie facts or 

circumstances behind the coniplaint is to be ul~idertalten, the e~nployee sliall be so 

notified in writing witliin seven (7) work days. Notification shall iiicl~~de the 

reason(s) and/or cause(s) for tlie i~ivestigatio~i and the anticipated date of completion 

of the investigation." [CBA Article 27.22 b.] 

D. "All investigations sliall be colnpleted and the final report thereof shall be filed with 

the Commissioner within forty-five (45) work days. This deadline inay only be 

extended by the Coinmissio~ier and then only for exceptio~ial reasons. Notice of any 

extension shall be in writing to tlie employee before tlie expiration of tlie 45-day 

period, and shall include all tlie reasons for tlie exte~isioli and its duration." [CBA 

Article 27.22 b.] 

E. "In disciplinary appeals, includi~ig ternination, disciplinary demotion, suspension 

witlio~lt pay, withholding of an eniployee's auiual i~icreme~it or issuance of a written 

warning, the board shall de te~~ni~ ie  if tlie appella~it proves by a preponderance of the 

evidence tliat: 

(1) The disciplina~y action was unlawful; 

(2) The appoiiiti~ig a~ltliority violated tlie rules of the division of personnel by 

i~nposi~ig the discipli~iary action under appeal; 

(3) The disciplinary action was ~uiwa-ra~ited by tlie alleged coiid~~ct or failure to meet 

the work standard in light of tlie facts in evideiice; or 

Appeal of Mark Wefers , 

Doclcet #Ol-0-10 
page 8o f lO  



(4) The disciplina~y action was unjust in light of the facts in evidence. [Per-A 207.12 

@)I 

Decision and Order 

Tlie Board rejects the appellant's clailii that notices issued to hill1 011 September 5,2000 and 

October 3 1,2000, were deficient, or that those notices sliould s~lpport removal of the written 

warning from his persoluiel file. The evidence reflects that the appellant was suspended with pay 

for nearly three months awaiting the o~ltcome of the investigation, that he did not receive a copy 

of the investigation itself for almost three more moliths, aiid that lie was not notified of any 

formal discipline until almost seven liionths had elapsed from tlie date the investigation was 

initiated. Althougll tlie Collective Bargaiiiing Agreement provides a mechanism for extending 

the 45-day deadline for completioii of a11 investigation, such exteiisions are permitted only for 

"exceptional reasons." The fact that the Attonley General's iiivestigator was taking longel: than 

expected does not appear to satisfy that criteria. 

I?) 
\ / '-. -, 

Tlie language of tlie agreement does not prohibit investigatioiis by a1 outside agency, such as the 

Attorney General's Office, nor does it appear to require the ageiicy to notify the employee that 

someone outside of the agency will be coiid~lctiag the investigation. Nevertlieless, the ageiicy is 

obliged to ensure that the investigation is conducted in accordaiice with the terms of the , 

Collective Bargaining Agreement. Tliat obligation includes providing timely notices to the 

employee aid colnpletiiig tlie ilivestigatioli iii accordance with Article 27.22 of the Agreement. 

Tlierefore, despite the Board's belief that the evidence suppoi-ts the issuaice of a written warning, 

the fact remains that the investigatioii did not coiifoiln to the require~nents of the Collective 

Bargaining Agreement, aid tlie Board is bo~uid by tlie provisioiis of Per 102.03 (b) to allow the 

teniis of the Agreement to control. Accordingly, the Board foulid that beca~lse the warning was 

issued as a result of tlie ilivestigation, and the notices and tinieliiiess of the ilivestigatioli were not 

in accord with the Collective Bargainilig Agreement, the waiiiing shall be removed from the 
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I - 
appellant's file, and shall be replaced by a copy of this decision. However, the agency shall not 

I ' be required to retum the appellant to his original worlc assigiuiient in Concord, nor shall the 

agency be required to mark the allegations in the iilvestigation as "Unfounded." 

THE PERSONNEL APPEALS BOARD 

1 

, r - J  
\ 1 
\. . cc: Thomas F. Manning, Director of Personnel, 25 Capitol St., Coacord, NH 03301 

Brad Asbury, SEA Field Representative, PO Box 3303, Concord, NH 03302-3303 

1 John Vinson, Con-ectioiis Counsel, Dept. of Con-ections, 105 Pleasant St., Concord, NH 
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