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On September 29, 1987, the  State Employeest Associat ion f i l e d  w i t h  the  
Personne1,Appeals Board a motion f o r  reconsiderat ion o f  the Board's September 
14, 1987 decis ion denying M r .  Brock a de novo hearing be'fore the Personnel 
Appeals Board t o  appeal a November 21, 1986 decis ion o f  the Promotion Appeals 
Tribunal. A t  i t s  meeting o f  March 29, 1988, the Personnel Appeals Board, 
Commissioners Cushman and P l a t t  s i t t i n g ,  reviewed t h i s  appeal and made t he  
fo l lowing f ind ings and ru l i ngs .  

The appel lant argued t h a t  the he had not  been af forded a l 'public" hearing 
before the Board when i t  determined t h a t  M r .  Brock should no t  be granted a de 

, novo hearing before the Personnel Appeals Board, c i t i n g  RSA 21-I:% as the  
l e g a l  basis f o r  t h i s  ent i t lement .  Further, M r .  Brock contended t h a t  h i s  
non-selection was not based upon a f i nd i ng  t h a t  he lacked c e r t a i n  Itpersonal 
and professional  qualification^.^^ The appel lant  s ta ted h i s  " ind icat ion,  
however, was t h a t  the Promotion Board's ob jec t ing t o  h i s  personal appearance 
was based upon the fact t h a t  he i s  overweight. As such, t h i s  decis ion would 
have t o  be considered based t o  some extent  upon a handicapping condi t ion,  
c l ea r l y  i l l e g a l  under s t a te  and federa l  law, as w e l l  as the personnel ru les . t1  

On October 7, 1986, the Personnel Appeals Board adopted procedural r u l e s  
pursuant t o  the provis ions o f  RSA 541:A, under the au tho r i t y  o f  RSA 21-I:46. 
Per-A 209.04(c) o f  those Rules provides tha t ,  "(a) E i t he r  pa r ty  may appeal t o  
the Board f o r  rehearing and reconsiderat ion as provided i n  sect ion 204.06. 
(b) Such par ty  may provide the  Board w i t h  a copy o f  the t r a n s c r i p t  o f  the  
hearing before the Tribunal.  (c)  The Board may review the evidence submitted 
a t  the hearing before the Tr ibuna l  o r  may order a rehearing o f  the matter 
before the f u l l  Board.'' I n  t h i s  instance, as ou t l i ned  i n  the  Board's dec is ion 
o f  September 14, 1987, the  Board reviewed the promotional appeal o f  M r .  Brock 
and found t ha t  the Department o f  Correct ions had exercised i t s  prerogat ive i n  
se lec t ing f o r  promotion those candidates found t o  be most q u a l i f i e d  and 
su i tab le  f o r  the vacant pos i t i ons .  

The appel lant stated t h a t  "when he began the app l i ca t ion  process, [he] was 
found by the D iv i s ion  of Personnel t o  meet the minimum q u a l i f i c a t i o n s  f o r  the 
pos i t i on  t o  which he sought t o  be promoted." That f i nd i ng  by the D i v i s i o n  o f  
Personnel only ind icates  t h a t  the  appel lant  was found t o  meet the minimum 

; requirements t o  be considered f o r  promotion t o  the vacancy. C e r t i f i c a t i o n  by 
Personnel does not, however, inc lude any i nd i ca t i on  o f  the candidate's 
a b i l i t y ,  capacity o r  s u i t a b i l i t y  f o r  the pos i t i on  t o  which he seeks promotion. 
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The appellant argued t h a t  "Both D r .  Powell and the Tribunal gave great  
weight t o  the decisions o f  t h i s  Promotion Board. Nothing i n  the record 
ind icates who was on the Promotion Board o r  how many ind iv idua ls  were on it. 
No record from the Promotion Board was presented t o  the Tribunal, and i t  i s  
c lea r  t ha t  no such record exists.I1 The Board found no reason t o  overturn i t s  
o r i g i n a l  decision based upon t h i s  argument, not ing t ha t  the appel lant had not  
objected t o  the promotional board process u t i l i z e d  by the agency, nor t o  the 
cons t i t u t i on  o f  t ha t  board. Further, the appel lant had s u f f i c i e n t  opportuni ty 
both p r i o r  t o  and during h i s  hearing before the Promotional Appeals Tr ibunal  
t o  request a copy o f  the record o f  the promotion board, o r  t o  ob ject  t o  the 
absence o f  same during the hearing. 

F i na l l y ,  the appel lant argued t ha t  the r e a l  basis f o r  h i s  non-selection 
was h i s  being over-weight, and t ha t  den ia l  o f  promotion on t ha t  basis was a 
v i o l a t i o n  o f  h i s  r i g h t s  under s ta te  and federal law. The Board noted, 
however, t ha t  a t  no time dur ing the hearing before the Tr ibunal  d i d  the 
appel lant discuss h i s  weight as a handicapping condit ion, nor t h a t  any 
determination had been sought o r  given t h a t  the appel lant can o r  should be 
considered a handicapped person. 

The Board determined t h a t  i t s  o r i g i n a l  decision was supported by the 
_ , . record, and authorized under the Rules o f  the Personnel Appeals Board adopted 

pursuant t o  the provisions o f  RSA 21-I:46. For the foregoing reasons, the 
, Board voted t o  r ea f f i rm  i t s  e a r l i e r  decision, denying M r .  Brockls request f o r  

another pub l i c  hearing on h i s  den ia l  o f  promotion. 

FOR THE PERSONNEL APPEALS BOARD 

MARY ANN ~ ' E E L E  
Executive Secretary 

cc: Stephen J. McCormack, SEA F i e l d  Representative 

Thomas Tarr, D i rec tor  o f  F i e l d  Services 
Department o f  Corrections 

Ronald L. Powell, Commissioner 
Department o f  Corrections 

V i r g i n i a  A. Vogel 
D i rec tor  o f  Personnel 
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APPEAL OF WAYNE BRCCK AND BRUCE GRISWOLD 

September 14, 1987 

The State Employees' Associationl on behalf of Wayne Brock and Bruce 
Griswoldl appealed the November 21, 1986 decision of the Promotion Appeals 
Tribunal, denying Messrs. Brock and Griswold selection to positions of 
Probation/~arole Officer I. That request was filed on December 2, 1986. 
1n' support of their appeal, the appellants cited Per 302.03 of the "Rules 
of the Department of Personnell" that "whenever possible and reasonablel 
permanent employees must receive preference in selection over probationary 
and part-time employees. Subsequent to filing his request for reconsider- 
ation, Mr. Griswold notified the Board on April 3 ,  1987, that he was 
withdrawing his appeal. 

In the case of Mr. Brock, the Board, pursuant to Per-A 209.04(c) (7 of the "Rules of the Personnel Appeals Board," reviewed the record of 
, - the hearing and the evidence submitted and found that he was deemed to 

lack certain personal and/or professional qualifications in the estimation 
of the interview panel. Further, the Board found that the panel had 
been questioned by the Commissioner of Corrections to determins if, in 
fact, preference had been given to permanent employees to promote them 
if "possible and reasonable." The Board found that the Commissioner 
concurred with the decision of the interview panel, having deterrnined 
that the candidate lacked certain personal and professional qualifications 
for the vacancy. The Board noted Commissioner Powell's letter of August 
25, 19861 which relayed the interview panel's finding that Mr. Brock 
was not willing to relocate, and that while he "received high ratings 
for education and experience, the board unanimously ranked [him] lower 
in the 'over-all assessment' category because of [his] personal appearance." 
Furtherl the Commissioner stated that the interview panel had found his 
answers to be "lengthy and verbose." 

The interview panel, the Director of Field Servicesl and the Commissioner 
of the Department of Corrections did not find it possible or reasonable 
to promote Mr. Brock, and indicated through their testimony that they 
found certain personal and professional qualifications lacking in the 
appellant. 

The Board found no violation of the Personnel Rules relative to 
selection. The Tribunal determined that the Department of Corrections (7 had exercised its prerogative in selecting for promtion those candidates 

-- ,/ found to be most qualified and suitable for the vacant positions. The 
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Board therefore voted unanimously to deny the request for a hearing before 
the full Board to appeal the Tribunal's decision. 

FOR THE PERSONNEL APPEALS BOARD 

' % c L ~ a a  &'~L,Lc 
MARY &~TEELE 
Executive Secretary 

mas 
cc: Stephen McCormackl Field Representative 

Stat? Employees' Association 

Thomas Tarrl Director 
Field Servicesl Dept. of Corrections 

Commissioner Ronald Powell 
Department of Corrections 

Richard Greenwoodl Personnel Officer 
Department of Corrections 

Virginia Vogel 
Director of Personnel 


