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The New Hampshire Promot ion Appeals Tribunal (Mark J . Bennett , Personnel 
Appeals Board; Joan Day, Fluman Resource Coordinator, Department of Employment 

. Security and John Roller, Human Resource Coordinator, Department of 

J Environmental Services) heard the promotional appeal of Karen Cann, an 
employee of the Department of Corrections. Ms. Cann, who appeared pro se,  was -- 
appealing her non-selection for promotion to the position of Administrator of 
Community Corrections. Michael Cunningham, Warden of the State Prison, 
represented the Department of Corrections . 
Ms. Cann testified that she was one of five applicants certified as meeting 
the m i n i m u m  qualifications for promotion. She stated that she met or exceeded 
a l l  of the qualifications and believed that by virtue of experience, 
departmental longevity and relevant education, she was a more qualified 
candidate than the individual selected for promotion. M s .  Cann argued that in 
looking a t  the successful candidate 's  specific qualifications, she questioned 
whether or not he had sufficient background in Corrections to satisfy the 
cri teria for promotion. 

Chairman Bennett explained that it was the appellant's burden to  prove that 
the selection was illegal and improper, or to offer clear proof that the most 
qualified candidate was not selected. M s .  Cann responded that the only person 
who could answer those questions was Warden Cunningham. 

Ms. Cann testified that she believed the successful candidate ,possessed a 
bachelor's degree i n  economics, a field unrelated to community corrections. 

i She indicated her own educational background included a bachelor's degree i n  
1 psychology and postgraduate credits leading to an MBA. She testified that her 
I experience as a Corrections Unit Manager demonstrated her ability to handle 

3 both fiscal and managerial affairs i n  a correctional setting. She argued that 
the successful candidate had no u n i t  management experience. 



1 Warden Cunningham t e s t i f i e d  t h a t  the  s e l e c t i o n  process f o r  the  pos i t ion  
Administrator of Community Correct ions had been conducted i n  accordance with 
the  provisions of Per 302.03 of the  Rules of the  Division of Personnel and t h e  
guidel ines  f o r  promotion developed by the  Department of  Correc t ions .  He  
indicated t h a t  the re  had been 5 candidates f o r  the  pos i t ion ,  four who were 
permanent f u l l  time employees of the  Department of Correc t ions ,  and a f i f t h  a 
candidate from o u t s i d e  the  agency. The success fu l  app l i can t ,  M r .  Black, was a 
q u a l i f i e d  in-house appl icant  f o r  promotion. 

Warden Cunningham t e s t i f i e d  t h a t  i n  order  to  make a s e l e c t i o n  dec i s ion ,  t h e  
Department considered capaci ty  f o r  the  vacancy, s u i t a b i l i t y  f o r  t h e  vacancy, 

I departmental longevity,  and a b i l i t y  based on p a s t  performance. He described 
the  method u t i l i z e d  by the  Department of Correc t ions  f o r  assess ing  app l i can t  
q u a l i f i c a t i o n s ,  including the  use of a f a c t o r  r a t i n g  of the  employees 
app l i ca t ions  and personnel records.  

Warden Cunningham t e s t i f i e d  t h a t  the  i n i t i a l  s e l e c t i o n  process included 
e s t a b l i s h i n g  a " fac tor  r a t ing"  f o r  a l l  of t h e  candidates based on an o b j e c t i v e  
review of t h e i r  personnel records  by Department of Correct ions ' human resource  
s t a f f  . Applicants received p i n t s  f o r  departmental  longevity,  se rv ice  i n  the  
a r e a  of  s p e c i a l t y ,  decorat ions,  commendations, the  l a s t  t h r e e  performance 
evaluat ions ,  education beyond the  minimum and a d d i t i o n a l  t r a i n i n g  r e l a t e d  to  
the  f i e l d  of correc t ions .  One po in t  would be deducted from a candidates  score 
f o r  each l e t t e r  of  warning i n  h is /her  f i l e .  Once t h e  f a c t o r  r a t i n g s  were 
es tab l i shed ,  the  scores of c e r t i f i e d  candidates  were given to a three-psrson 
s e l e c t i o n  and i n t e r  view. 

The interview panel ,  of which Warden Cunningham was a member ,  assessed 
candidates on the  bas i s  of appearance and demeanor, enthusiasm, oral 
expression,  p rec i s ion ,  reasoning, a d a p t a b i l i t y  and a "can-do a t t i t u d e" ,  job 
s k i l l s  and knowledge, and over- al l  p resen ta t ion  of  s u i t a b i l i t y  f o r  the  
vacancy. Each member of the  interview panel  independently scored each 
candidate,  and the  combined score was then added t o  t h e  f a c t o r  r a t i n g  der ived 
from the  personnel f i l e  review. A b i l i t y  as demonstrated by pas t  performance 
was assessed a s  an  average score of the  app l i can t s  l a s t  t h r e e  performance 
evaluat ions.  Departmental longevi ty  was a l s o  determined by a review of the  
personnel f i l e  f o r  each employee. 

Warden Cunningham t e s t i f i e d  t h a t  M s .  Cann had the  h ighes t  f a c t o r  r a t i n g  by 3 
p i n t s  over the  o the r  candidates,  and a t t r i b u t e d  t h a t  r a t i n g  t o  her  
departmental longevity.  In  the  interview por t ion  of  the  s e l e c t i o n  process,  
however, he t e s t i f i e d  t h a t  Cann ra ted  3rd o u t  of  the  4 candidates 
interviewed. Overa l l ,  Cann was a l s o  3rd of the  4 in-house candidates, Warden 
Cunningham s a i d  the  i n t e r  view panel recommended t h a t  Commissioner Powell 
appoint  the  highest- scoring candidate,  Mr. B l a c k .  Mr. Black was then 

(7 appointed to t h e  p s i t i o n  of Administrator of  Community Correct ions.  
/ 
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Warden Cunningham s t a t e d  t h a t  t h e  a p p e l l a n t  f a i l e d  to demonstrate  an  adequate  
knowledge of t h e  t h r e e  primary components of t h e  Administrator  p o s i t i o n ,  
p a r t i c u l a r l y  with regard to t h e  func t ions  f o r  which she would be re spons ib l e  
i n  t h e  capac i ty  of Chief of  S t a f f .  When M s .  Cann ind ica t ed  t h a t  she  d i d  n o t  
have access  to d e t a i l e d  informat ion  about t h e  p o s i t i o n  p r i o r  to her  in te rv iew,  
Warden Cunningham responded t h a t  it was t h e  a p p l i c a n t ' s  r e s p o n s i b i l i t y  to f i n d  
o u t  what t he  job is a l l  about  and be conversant  with t h e  v a r i o u s  a s p e c t s  o f  
t h e  job p r i o r  to t h e  interview.  H e  f u r t h e r  t e s t i f i e d  t h a t  d u r i n g  t h e  
in te rv iew,  Ms. Cann concent ra ted  on community c o r r e c t i o n s ,  and o f f e r i n g  l i t t l e  
information concerning inmate c l a s s i f i c a t i o n s ,  and no information on her  own 
concerning the  c h i e f  of s t a f f  component. 

Warden Cunningham s a i d  t h e  s e l e c t e d  candida te  was r e t i r e d  from t h e  m i l i t a r y  
and had held p o s i t i o n s  of g r e a t  r e s p o n s i b i l i t y  inc luding  supe rv i s ion  of 
admin i s t r a t i ve  func t ions  and personnel .  H e  was also the  c l a s s i f i c a t i o n s  
officer. That candida te  rece ived  t h e  h ighes t  combined score and was 
recommended for permanent appointment. 

I n  cons idera t ion  of the  record before it, t h e  Tr ibunal  found t h a t  t h e  
a p p e l l a n t  provided i n s u f f i c i e n t  evidence to persuade the  Tr ibunal  t h a t  t h e  
s e l e c t i o n  process  was i l l e g a l  or improper, or t h a t  t h e  cand ida t e  most c l e a r l y  

\ 2 q u a l i f i e d  f o r  t h e  p o s i t i o n  was denied s e l e c t i o n  f o r  promotion. On t h a t  b a s i s ,  
M s .  Cann's appeal  is denied. 

I Throughout t he  hear ing ,  Warden Cunningham s t r e s s e d  t h e  importance of an 
o b j e c t i v e  review of the  va r ious  cand ida t e s  f o r  promotion, h i g h l i g h t i n g  t h a t  
d u r i n g  t h e  in te rv iew,  a l l  c and ida t e s  were asked t h e  same s i x  b a s i c  ques t ions  
and t h a t  t h e  f a c t o r  eva lua t ion  sco r ing  which formed t h e  f i rs t  component of t h e  
s e l e c t i o n  process  is an a b s o l u t e l y  ob jec t ive  review of  an i n d i v i d u a l ' s  
personnel  f i l e .  The Tribunal  no te s ,  however, t h a t  c e r t a i n  a s p e c t s  o f  t h a t  
review may provide a n  undue advantage to one candida te  over another  which is 
f o r t u i t o u s  a t  b e s t .  For i n s t ance ,  Warden Cunningham repor  t ed  t h a t  cand ida t e s  
r ece ive  one p o i n t  for each letter of commendation. One employee is n o t  
n e c e s s a r i l y  more q u a l i f i e d  than  another  merely because he or s h e  happens to be 
p r e s e n t  during some i n c i d e n t  such as a n  attempted escape and subsequent ly 
r e c e i v e s  commendations from t h e  Warden and t h e  Cormnissioner f o r  h i s  or he r  
role i n  thwart ing t h e  escape. An employee might r ece ive  two a d d i t i o n a l  p o i n t s  
d u r i n g  t h e  f a c t o r  eva lua t ion  merely by v i r t u e  o f  being p r e s e n t  d u r i n g  an 
i n c i d e n t  and resporking to t h a t  i n c i d e n t  c o n s i s t e n t  with h i s / h e r  normal d u t i e s  
and r e s p o n s i b i l i t i e s .  

S imi l a r ly ,  an  employee appointed to func t ion  i 1 1  an  "ac t ing"  c a p a c i t y  i n  t h e  
p o s i t i o n  for which he or she  a p p l i e s  f o r  permanent promotion may r e c e i v e  an  
undue advantage i n  both t h e  in t e rv i ew and i n  cons ide ra t ion  of l eng th  of - s e r v i c e  i n  t h e  a r e a  o f  s p e c i a l t y .  I f ,  f o r  i n s t ance ,  an  employee is 

) temporari ly  appointed to f i l l  t h e  p o s i t i o n  of Administrator  o f  Community 
L P  
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I Corrections,  t h a t  employee would have both a working knowledge of the  
I p o s i t i o n ' s  cu r ren t  d u t i e s  and r e s p o n s i b i l i t i e s ,  and would be e l i g i b l e  f o r  

addi t ional  considerat ion by v i r t u e  of t i m e  spen t  i n  the area  of  spec ia l ty .  

~ o t w i t h s t a n d i n g  t h e  Tribunal 's concerns a s  described above, t h e  appel lant  d i d  
not  demonstrate t h a t  she was c l e a r l y  the  most qua l i f i ed  candidate f o r  
promotion. E'ur ther  , the  appel lant  d id  not  provide s u f f i c i e n t  evidence to 
persuade t h e  Tribunal t h a t  her non-selection f o r  promotion was e i t h e r  i l l e g a l  
o r  improper. 

I 
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