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The New Hampshire Personnel Appeals Board (McNicholas, Cushman and Johnson) 
met Wednesday, July 25, 1990, t o  consider the appeal of Harold Eichel, an 
employee of the Department of Postsecondary Technical Education 
(NHTC/Berlin). By letter dated June 18, 1990, SEA Field Representative Margo 
Hurley requested a hearing before the Promotion Appeals Tribunal, pursuant t o  
the provisions of Per 302.03(£), t o  appeal Mr. Eichel 's  non-selection t o  the  

I: Chair of t h e A r t s a n d  ScienceDepartment atNewHampshireTechnica1 
, ColLege/~erlin. According t o  the appellant, he was not informed i n  wri t ing of 

the reasons f o r  his  non-selection. 

By l e t t e r  dated July 12, 1990, Deputy Commissioner W i l l i s  S .  Reed, Department 
of Postsecondary Technical Education, f i l e d  a Motion t o  D i s m i s s  Mr. Eichel 's  
appeal. A s  grounds f o r  the  motion, Mr. Reed argued t h a t  se lect ion of an 
individual a t  the college f o r  the added assignment of Department Chair is not 
related t o  promotion of an individual from one labor grade t o  another a s  
defined by the Rules of the Division of Personnel (Per 101.28). 

Appellant has c i ted  Per 302.03(f) i n  h i s  request f o r  hearing. Per 302.03(f) 
provides that ,  "Any aggrieved employee> f a i l i n g  of promotion may, within 5 
working days a f t e r  the  da te  of h i s  non-selection, appeal t o  an appeal 
tribunal..." Appellant must, however, read tha t  rule i n  the context of Per 
302.03 a s  a whole. That r u l e  r e l a t e s  t o  select ion of a candidate t o  f i l l  a 
vacant posi tion. 

The Board f inds  no evidence o r  argument t o  support a f inding t h a t  "Department 
Chairn is a vacancy t o  be f i l l e d  by "transfer,  promotion, demotion, 
reemployment, o r  o r ig ina l  appointmentn provided i n  Per 302.02(a). The 
Personnel Rule  which appellant c i ted  i n  h i s  request f o r  hearing applies only 
t o  the select ion of a qua l i f ied  candidate t o  f i l l  a vacant position. 
"Department Chairw is not a posit ion within the meaning of the personnel 
rules, but rather,  it is an addit ional assignment, the  compensation f o r  which 

, is defined by the Collective Bargaining Agreement. 
\ ' 
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RSA 21-I:58, I, provides i n  per t inent  part:  

"Any permanent employee who is affected by any application of the 
personnel rules, except f o r  those rules enumerated i n  RSA 21-I:46, I and 
the application of ru les  i n  c lass i f ica t ion  decisions appealable under RSA 
21-I:57, may appeal t o  the personnel appeals board within 15 calendar days 
of the action giving r i s e  t o  the appeal." (Emphasis added.) 

In the  absence of personnel ru le  applied i n  declining t o  appoint Mr. Eichel a s  
Department Chair, the Board finds no basis  upon which he might bring h i s  
appeal before t h i s  Board o r  the Promotion Appeals Tribunal. Therefore, based 
upon the foregoing, the Board voted unanimously t o  grant the S t a t e ' s  Motion t o  
D i s m i s s ,  finding tha t  Mr. Eichel was not denied se lec t ion  t o  a vacant 
position, nor was he affected by "any application of the  personnel rulesn. 
Accordingly, h i s  appeal is dismissed. 

THE PERSONNEL APPEALS BOARD 

cc: Margo Hurley, SEA Field Representative 
D r .  H. Jeffrey Rafn, Commissioner, Postsecondary Technical Education 
W i l l i s  S. Reed, Deputy Commissioner, Postsecondary Technical Education 
Virginia A. Vogel, Director of Personnel 
Civi l  Bureau - Attorney General's Office 
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By le t te r  dated May 4, 1989, SEA F i e l d  Represen t a t i ve  Stephen J. McCormack 
f i l e d  on behalf of t h e  above-named employee of t h e  Department of  Postsecondary 
Educat ion,  an appea l  of  "Loss of  Pay." Submitted with t h a t  appea l  were 
documents t o  suppor t  Appe l l an t ' s  c o n t e n t i o n  t h a t  he was, i n  f a c t ,  denied p a i d  
l e a v e .  

On May 8 ,  1989, Personnel  D i r e c t o r  V i r g i n i a  Vogel f i l e d  wi th  t h e  Board a 
Motion t o  Dismiss, arguing  t h a t  t h e  d e n i a l  of pay f o r  annual  l e a v e  d i d  no t  
c o n s t i t u t e  an a p p l i c a t i o n  of t h e  Personnel  Rules appea lab le  under t h e  
p r o v i s i o n s  of RSA 21-I:58, bu t  r a t h e r  a gr ievance  t o  be pursued under t h e  
g r i evance  procedures of t h e  C o l l e c t i v e  Bargaining Agreement. 

On June 6, 1989, t h e  Board r ece ived  Mr. McCormackls June 5, 1989 response  t o  
t h e  D i r e c t o r ' s  motion, r e q u e s t i n g  a g a i n  t h a t  t h e  Board schedule  a hea r ing  
b e f o r e  t h e  Board, c la iming  t h a t  d e n i a l  of pay i n  t h i s  i n s t a n c e  c o n s t i t u t e d  a 
d i s c i p l i n a r y  a c t i o n .  " A s  such,  t o  deny Mr. E i c h e l  a days [sic]  pay can only  
be cons t rued  a s  a d i s c i p l i n a r y  a c t i o n  on t h e  p a r t  of P re s iden t  Larry 
Twi tche l l . "  (June 5, 1989 response  from SEA re: Harold E i c h e l ,  p .1)  

I n  c o n s i d e r a t i o n  of the.documents  f i l e d  t o  d a t e ,  t h e  Board does n o t  f i n d  t h a t  
d i s c i p l i n a r y  a c t i o n  was taken  a g a i n s t  a p p e l l a n t .  The Board (Commissioners 
Bennet t ,  Cushman and Johnson) voted a t  i t s  meeting of June 7, 1989, t o  g r a n t  
t h e  D i r e c t o r ' s  Motion t o  Dismiss. 

THE PERSONNEL APPEALS BOARD 
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cc: Stephen J. McCormack, SEA F i e l d  Representat ive 

V i r g i n i a  A. Vogel, D i r e c t o r  o f  Personnel 

Mary P. Brown, Commissioner o f  Postsecondary Education 

Thomas F. Manning, Manager of t he  Bureau o f  Employee Re la t ions  
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By l e t t e r  d a t e d  Ju ly  5, 1989, Harold E i c h e l ,  through h i s  r e p r e s e n t a t i v e  t h e  
S t a t e  Employeesf Assoc ia t ion ,  f i l e d  a Motion f o r  Recons ide ra t i on  of  t h e  
Board 's  May 17, 1989 d e c i s i o n  t o  d i s m i s s  h i s  appea l  o f  d e n i a l  . . of  a d a y ' s  pay. 

On J u l y  1 0 ,  1989,  Personnel  D i r e c t o r  V i r g i n i a  Vogel f i l e d  an Ob jec t ion  t o  
Motion f o r  Recons idera t ion  - Appeal of  Harold E i c h e l ,  a rgu ing  t h a t  t h e  i n s t a n t  
appea l  does no t  q u a l i f y  a s  "a d e c i s i o n  a r i s i n g  o u t  of  t h e  a p p l i c a t i o n  of rules 
adopted by t h e  D i r ec to r  of Personnel"  b u t  r a t h e r  was a ma t t e r  more p rope r ly  
ad jud ica t ed  through t h e  g r i evance  p roces s  provided a s  p a r t  of t h e  C o l l e c t i v e  
Bargaining Agreement. 

-. 
' I n  h i s  o r i g i n a l  appea l  (McCormack l e t t e r  t o  Personnel  Appeals Board, June 5, 

\\ '- 1989) ,  Mr. E i c h e l  argued t h a t  "The c u r r e n t  C o l l e c t i v e  Bargaining Agreement 
add re s se s  employeesf hour ly  s a l a r i e s ,  based upon l a b o r  grade,  and how absences  
from work w i l l  be ~ o m p e n s a t e d . ~ '  I n  h i s  r eques t  f o r  r e c o n s i d e r a t i o n ,  Appel lan t  
a rgues  t h a t  "Denying an  employee a d a y ' s  pay i s  no t  a m a t t e r  covered by t h e  
C o l l e c t i v e  Bargaining Agreement. Thus, t h e  on ly  conce ivable  and proper  way t o  
add re s s  t h i s  m a t t e r  i s  through t h e  Personnel  Rules  of t h e  S t a t e  of  New 
Hampshire." F i n a l l y ,  Appel lant  s t a t e s ,  " I f  denying an employee a days pay i s  
n o t  a d i s c i p l i n a r y  a c t i o n ,  t hen  I r e q u e s t  t h a t  t h e  Personnel  Appeals Board 
d e f i n e  what t ype  of a c t i o n  t h i s  i s  and by what c r i t e r i a  t h i s  was determined."  

The Rules  of t h e  D iv i s ion  of Personnel  p rovide  t h a t  an appo in t ing  a u t h o r i t y  
may i s s u e  a l e t t e r  of warning f o r  "Absenteeism wi thout  approved l eave"  (Pe r  
308.03(3)b) .  Mr.. E iche l  was no t  i s s u e d  a warning f o r  such absentee ism,  
a l though t h e  r eco rd  p rov ides  ample ev idence ,  i n c l u d i n g  Mr. E i c h e l 1 s  own 
s t a t emen t s  and those  of h i s  r e p r e s e n t a t i v e ,  t h a t  he d i d  no t  r e q u e s t  t h e  u se  of 
any type  of l e a v e  and was, i n  f a c t ,  a b s e n t  from h i s  works i t e  on May 11, 1988. 

The record  a l s o  provides  ample ev idence  t h a t  academic employees of  t h e  B e r l i n  
Technica l  Col lege were expec ted  t o  be on campus f i v e  days  a 'week u n l e s s  some 
o t h e r  schedule  had been accepted  through an approved P r o f e s s i o n a l  Growth 
Plan.  Mr. E i c h e l ,  by h i s  own admission,  d i d  no t  have an approved Profess iona l -  
Growth P lan  and was no t  on campus on May 1 1 t h .  Under t h e  p r o v i s i o n s  of Pe r  
308.03 ( 2 ) c . ,  Mr. E iche l  could  have been d i s c i p l i n e d  f o r  r e f u s a l  t o  a c c e p t  j ob  

P, assignments  by being absen t  from t h e  campus wi thout  p r i o r  approva l .  No such  
d i s c i p l i n a r y  a c t i o n  was taken .  

\ 
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F i n a l l y ,  Appe l lan t  a d m i t s  t h a t  P r e s i d e n t  T w i t c h e l l  asked him t o  complete  a 
l e a v e  s l i p  t o  cover  t h e  May l l t h  absence.  He s t a t e s  i n  h i s  August 3,  1988  
le t ter  t o  Stephen McCormack, "...when I had t h i s  d i s c u s s i o n  w i t h  L a r r y  
[Twi tche l l ]  I decided t o  ho ld  one day back i n  c a s e  Lar ry  was r e a l l y  s e r i o u s  
about  t h e . d a y  I was n o t  i n  schoo l .  I d i s c u s s e d  i t  w i t h  my depar tment  c h a i r  
and I t o l d  him I d i d n ' t  t h i n k  Larry would r e a l l y  make me f i l l  o u t  a l e a v e  
s l i p ,  t h a t  he  was j u s t  l e t t i n g  me know he was boss .  I t a l k e d  w i t h  t h e  
r e g i s t r a r  and s h e  t o r e  up my l e a v e  s l i p  f o r  t h e  end o f  May, s o  t h a t  I would 
have a day f o r  Larry  i f  he  n o t i f i e d  i n  w r i t i n g  t h a t  I needed t o  f i l l  o u t  a 
l e a v e  s l i p  f o r  May 11." 

Having been g iven  t h e  o p p o r t u n i t y  t o  u t i l i z e  a v a i l a b l e  l e a v e  f o r  t h e  absence  
from campus on May l l t h ,  and having r e f u s e d  t o  complete  s u c h  a p p l i c a t i o n  f o r  
l e a v e ,  Appe l lan t  was n o t  i n  a p a i d  l e a v e  s t a t u s  whi le  a b s e n t .  D e s p i t e  t h e  
oppor tun i ty  provided i n  t h e  Rules  of t h e  D i v i s i o n  o f  P e r s o n n e l  t o  d i s c i p l i n e  
an  employee f o r  being a b s e n t  wi thout  approved l e a v e ,  o r  f a i l i n g  t o  a p p e a r  a t  
t h e  w o r k s i t e ,  t h e  Techn ica l  Col lege d i d  n o t  i s s u e  any warning o r  t a k e  any 
d i s c i p l i n a r y  measures. I n  t h e  Board 's  judgment, t h e  T e c h n i c a l  C o l l e g e  had no 
cho ice  b u t  t o  compensate t h e  employee f o r  o n l y  t h o s e  days  worked. Thus 
udocking" A p p e l l a n t ' s  pay was t h e  on ly  p r a c t i c a l  mechanism t o  e n s u r e  t h a t  t h i s  
employee was n o t  compensated f o r  a day on which he n e i t h e r  appeared  a t  t h e  
works i t e ,  worked a t  an  a l t e r n a t e  s i t e  w i t h  t h e  a p p r o v a l  o f  t h e  a p p o i n t i n g  

/ a u t h o r i t y ,  nor  u t i l i z e d  approved l e a v e .  

Based upon t h e  f o r e g o i n g ,  t h e  Board voted unanimously t o  deny t h e  r e q u e s t  f o r  
r e c o n s i d e r a t i o n .  

DATED: November 15, 1989 THE PERSONNEL APPEALS BOARD 
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B/~fl~-/ 
P a t r i c k  &%!cNi'cholas,-chairman 

gd&m~ 
Mark J. f e n n e t t ,  Esq. 

+~LL,@ 
George k. Cushman, Jr . 

c c :  Stephen J. McCormack, F i e l d  R e p r e s e n t a t i v e  
Larry  B. T w i t c h e l l ,  P r e s i d e n t ,  NHTC/Berlin 
V i r g i n i a  A. Vogel, D i r e c t o r  o f  Personne l  

/- 
David. S. Peck, Asst. A.G. ,  C i v i l  Bureau 


